§901.37

§901.37 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of initiation of the proceeding, un-
less, on application, the time is ex-
tended by the Executive Director or
the Administrative Law Judge. The an-
swer shall be filed in duplicate with the
Executive Director.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the respondent shall not
deny a material allegation in the com-
plaint which he/she knows to be true,
or state that he/she is without suffi-
cient information to form a belief when
in fact the respondent possesses such
information. The respondent may also
state affirmatively special matters of
defense.

(¢c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
the answer shall be deemed to be ad-
mitted and may be considered as prov-
en, and no further evidence in respect
of such allegation need be adduced at a
hearing. Failure to file an answer with-
in the time prescribed in the notice to
the respondent, except as the time for
answer is extended by the Executive
Director or the Administrative Law
Judge, shall constitute an admission of
the allegations of the complaint and a
waiver of hearing, and the Administra-
tive Law Judge may make a decision
by default, without a hearing or fur-
ther procedure.

§901.38 Supplemental charges.

If it appears to the Executive Direc-
tor that the respondent in his/her an-
swer falsely and in bad faith denies a
material allegation of fact in the com-
plaint or states that the respondent
has no knowledge sufficient to form a
belief when he/she in fact possesses
such knowledge, or if it appears that
the respondent has knowingly intro-
duced false testimony during pro-
ceedings for suspension or termination
of his/her enrollment, the Executive
Director may file supplemental charges
against the respondent. Such supple-
mental charges may be tried with
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other charges in the case, provided the
respondent is given due notice thereof
and is afforded an opportunity to pre-
pare a defense thereto.

§901.39 Reply to answer.

No reply to the respondent’s answer
shall be required, but the Executive Di-
rector may file a reply at his/her dis-
cretion or at the request of the Admin-
istrative Law Judge.

§901.40 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Administrative Law Judge
may order or authorize amendment of
the pleading to conform to the evi-
dence, provided that the party who
would otherwise be prejudiced by the
amendment is given reasonable oppor-
tunity to meet the allegations of the
pleading as amended. The Administra-
tive Law Judge shall make findings on
any issue presented by the pleadings as
so amended.

§901.41 Motions and requests.

Motions and requests may be filed
with the Executive Director or with
the Administrative Law Judge.

§901.42

A respondent or proposed respondent
may appear at conference or hearing in
person or may be represented by coun-
sel or other representative. The Execu-
tive Director may be represented by an
attorney or other employee of the
Treasury Department.

Representation.

§901.43 Administrative Law Judge.

(a) Appointment. An administrative
law judge, appointed as provided by
section 11 of the Administrative Proce-
dure Act, 60 Stat. 244 (6 U.S.C. 3105),
shall conduct proceedings upon com-
plaints for the suspension or termi-
nation of enrolled actuaries.

(b) Powers of Administrative Law
Judge. Among other powers, the Ad-
ministrative Law Judge shall have au-
thority, in connection with any suspen-
sion or termination proceeding of an
enrolled actuary, to do the following:

(1) Administer oaths and affirma-
tions;
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(2) Make rulings upon motions and
requests, which may not be appealed
before the close of a hearing except at
the discretion of the Administrative
Law Judge;

(3) Determine the time and place of
hearing and regulate its course of con-
duct;

(4) Adopt rules of procedure and mod-
ify the same as required for the orderly
disposition of proceedings;

(5) Rule upon offers of proof, receive
relevant evidence, and examine wit-
nesses;

(6) Take or authorize the taking of
depositions;

(7) Receive and consider oral or writ-
ten argument on facts or law;

(8) Hold or provide for the holding of
conferences for the settlement or sim-
plification of the issues by consent of
the parties;

(9) Perform such acts and take such
measures as are necessary or appro-
priate to the efficient conduct of any
proceeding; and

(10) Make initial decisions.

§901.44 Hearings.

(a) In general. The Administrative
Law Judge shall preside at the hearing
on a complaint for the suspension or
termination of an enrolled actuary.
Hearings shall be stenographically re-
corded and transcribed and the testi-
mony of witnesses shall be taken under
oath or affirmation. Hearings will be
conducted pursuant to section 7 of the
Administrative Procedure Act, 60 Stat.
241 (5 U.S.C. 556).

(b) Failure to appear. If either party
to the proceeding fails to appear at the
hearing, after due notice thereof has
been sent to the parties, the Adminis-
trative Law Judge may make a deci-
sion against the absent party by de-
fault.

§901.45 Evidence.

(a) In general. The rules of evidence
prevailing in courts of law and equity
are not controlling in hearings on com-
plaints for the suspension or the termi-
nation of the enrollment of enrolled ac-
tuaries. However, the Administrative
Law Judge shall exclude evidence
which is irrelevant, immaterial, or un-
duly repetitious.

§901.46

(b) Depositions. The deposition of any
witness taken pursuant to §901.46 may
be admitted.

(¢) Proof of documents. Official docu-
ments, records, and papers of the De-
partment of the Treasury, the Depart-
ment of Labor, the Pension Benefit
Guaranty Corporation, the Joint Board
for the Enrollment of Actuaries or the
Office of the Executive Director of the
Joint Board for the Enrollment of Ac-
tuaries shall be admissible into evi-
dence without the production of an of-
ficer or employee to authenticate
them. Any such documents, records,
and papers may be evidenced by a copy
attested to or identified by an officer
or employee of the Department of the
Treasury, the Department of Labor,
the Pension Benefit Guaranty Corpora-
tion, the Joint Board for the Enroll-
ment of Actuaries, or the Office of the
Executive Director of the Joint Board
for the Enrollment of Actuaries, as the
case may be.

(d) Exhibits. If any document, record,
or other paper is introduced into evi-
dence as an exhibit, the Administrative
Law Judge may authorize the with-
drawal of the exhibit subject to any
conditions which he/she deems proper.

(e) Objections. Objections to evidence
shall state the grounds relied upon, and
the record shall not include argument
thereon, except as ordered by the Ad-
ministrative Law Judge. Rulings on
such objections shall be part of the
record. No exception to the ruling is
necessary to preserve the rights of the
parties.

§901.46 Depositions.

Depositions for use at a hearing may,
with the written approval of the Ad-
ministrative Law Judge, be taken by
either the Executive Director or the re-
spondent or their duly authorized rep-
resentatives. Depositions may be taken
upon oral or written interrogatories,
upon not less than 10 days written no-
tice to the other party, before any offi-
cer duly authorized to administer an
oath for general purposes or before an
officer or employee of the Department
of the Treasury, the Department of
Labor, the Pension Benefit Guaranty
Corporation, or the Joint Board who is
authorized to administer an oath. Such
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