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§ 802.206 Effect of motion for reconsid-
eration on time for appeal.

(a) A timely motion for reconsider-
ation of a decision or order of an ad-
ministrative law judge or deputy com-
missioner shall suspend the running of
the time for filing a notice of appeal.

(b)(1) In a case involving a claim filed
under the Longshore and Harbor Work-
ers’ Compensation Act or its exten-
sions (see § 802.101(b)(1)–(5)), a timely
motion for reconsideration for purposes
of paragraph (a) of this section is one
which is filed not later than 10 days
from the date the decision or order was
filed in the Office of the Deputy Com-
missioner.

(2) In a case involving a claim filed
under title IV of the Federal Mine
Safety and Health Act, as amended (see
§ 802.101(b)(6)), a timely motion for re-
consideration for purposes of paragraph
(a) of this section is one which is filed
not later than 30 days from the date
the decision or order was served on all
parties by the administrative law judge
and considered filed in the Office of the
Deputy Commissioner (see §§ 725.478 and
725.479(b), (c) of this title).

(c) If the motion for reconsideration
is sent by mail and the fixing of the
date of delivery as the date of filing
would result in a loss or impairment of
reconsideration rights, it will be con-
sidered to have been filed as of the date
of mailing. The date appearing on the
U.S. Postal Service postmark (when
available and legible) shall be prima
facie evidence of the date of mailing. If
there is no such postmark or it is not
legible, other evidence such as, but not
limited to, certified mail receipts, cer-
tificates of service and affidavits may
also be used to establish the mailing
date.

(d) If a motion for reconsideration is
granted, the full time for filing an ap-
peal commences on the date the subse-
quent decision or order on reconsider-
ation is filed as provided in § 802.205.

(e) If a motion for reconsideration is
denied, the full time for filing an ap-
peal commences on the date the order
denying reconsideration is filed as pro-
vided in § 802.205.

(f) If a timely motion for reconsider-
ation of a decision or order of an ad-
ministrative law judge or deputy com-
missioner is filed, any appeal to the

Board, whether filed prior to or subse-
quent to the filing of the timely mo-
tion for reconsideration, shall be dis-
missed without prejudice as premature.
Following decision by the administra-
tive law judge or deputy commissioner
pursuant to either paragraph (d) or (e)
of this section, a new notice of appeal
shall be filed with the Clerk of the
Board by any party who wishes to ap-
peal. During the pendency of an appeal
to the Board, any party having knowl-
edge that a motion for reconsideration
of a decision or order of an administra-
tive law judge or deputy commissioner
has been filed shall notify the Board of
such filing.

§ 802.207 When a notice of appeal is
considered to have been filed in the
office of the Clerk of the Board.

(a) Date of receipt. (1) Except as other-
wise provided in this section, a notice
of appeal is considered to have been
filed only as of the date it is received
in the office of the Clerk of the Board.

(2) Notices of appeal submitted to
any other agency or subdivision of the
Department of Labor or of the U.S.
Government or any State government
shall be promptly forwarded to the of-
fice of the Clerk of the Board. The no-
tice shall be considered filed with the
Clerk of the Board as of the date it was
received by the other governmental
unit if the Board finds that it is in the
interest of justice to do so.

(b) Date of mailing. If the notice of ap-
peal is sent by mail and the fixing of
the date of delivery as the date of filing
would result in a loss or impairment of
appeal rights, it will be considered to
have been filed as of the date of mail-
ing. The date appearing on the U.S.
Postal Service postmark (when avail-
able and legible) shall be prima facie
evidence of the date of mailing. If there
is no such postmark or it is not legible,
other evidence, such as, but not limited
to, certified mail receipts, certificate
of service and affidavits, may be used
to establish the mailing date.

§ 802.208 Contents of notice of appeal.

(a) A notice of appeal shall contain
the following information:

(1) The full name and address of the
pettioner;
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(2) The full name of the injured, dis-
abled, or deceased employee;

(3) The full names and addresses of
all other parties, including, among oth-
ers, beneficiaries, employers, coal mine
operators, and insurance carriers where
appropriate;

(4) The case file number which ap-
pears on the decision or order of the
administrative law judge;

(5) The claimant’s OWCP file number;
(6) The date of filing of the decision

or order being appealed;
(7) Whether a motion for reconsider-

ation of the decision or order of the ad-
ministrative law judge has been filed
by any party, the date such motion was
filed, and whether the administrative
law judge has acted on such motion for
reconsideration (see § 802.206);

(8) The name and address of the at-
torney or other person, if any, who is
representing the petitioner.

(b) Paragraph (a) of this section not-
withstanding, any written communica-
tion which reasonably permits identi-
fication of the decision from which an
appeal is sought and the parties af-
fected or aggrieved thereby, shall be
sufficient notice for purposes of
§ 802.205.

(c) In the event that identification of
the case is not possible from the infor-
mation submitted, the Clerk of the
Board shall so notify the petitioner and
shall give the petitioner a reasonable
time to produce sufficient information
to permit identification of the case.
For purposes of § 802.205, the notice
shall be deemed to have been filed as of
the date the insufficient information
was received.

§ 802.209 Transmittal of record to the
Board.

Upon receipt of a copy of the notice
of appeal or upon request of the Board,
the deputy commissioner or other of-
fice having custody of such record shall
immediately forward to the Clerk of
the Board the official record of the
case, which record includes the tran-
script or transcripts of all formal pro-
ceedings with exhibits, all decisions
and orders rendered in the case.

INITIAL PROCESSING

§ 802.210 Acknowledgment of notice of
appeal.

Upon receipt by the Board of a notice
of appeal, the Clerk of the Board shall
as expeditiously as possible notify the
petitioner and all other parties and the
Solicitor of Labor, in writing, that a
notice of appeal has been filed.

§ 802.211 Petition for review.
(a) Within 30 days after the receipt of

an acknowledgment of a notice of ap-
peal issued pursuant to § 802.210, the pe-
titioner shall submit a petition for re-
view to the Board which petition lists
the specific issues to be considered on
appeal.

(b) Each petition for review shall be
accompanied by a supporting brief,
memorandum of law or other state-
ment which: Specifically states the
issues to be considered by the Board;
presents, with appropriate headings, an
argument with respect to each issue
presented with references to tran-
scripts, pieces of evidence and other
parts of the record to which the peti-
tioner wishes the Board to refer; a
short conclusion stating the precise re-
sult the petitioner seeks on each issue
and any authorities upon which the pe-
tition relies to support such proposed
result. The Longshore Desk Book and
Black Lung Desk Book are not in-
tended as final legal authorities and
should not be cited or relied upon as
such.

(c) Copies of the petition for review
and accompanying documents must be
served upon all parties and the Solic-
itor of Labor.

(d) Failure to submit a petition for
review and brief within the 30-day pe-
riod or to comply with any part of this
section may, in the discretion of the
Board, cause the appeal to be deemed
abandoned (see § 802.402).

(e) When a party appears pro se the
Board may, in its discretion, waive for-
mal compliance with the requirements
of this section and may, depending
upon the particular circumstances, pre-
scribe an alternate method of fur-
nishing such information as may be
necessary for the Board to decide the
merits of any such appeal.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 01072 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T


