
1031

Employment Standards Administration, Labor § 725.545

consider the available assets of the es-
tate, taking into account any liens or
superior claims against the estate.

(d) Cost of collection or litigative prob-
abilities. Where the probable costs of re-
covering an overpayment under this
part would not justify enforced collec-
tion proceedings for the full amount of
the claim, or where there is doubt con-
cerning the Office’s ability to establish
its claim as well as the time which it
will take to effect such collection, a
compromise or settlement for less than
the full amount may be considered.

(e) Amount of compromise. The amount
to be accepted in compromise of a
claim for overpayment under this part
shall bear a reasonable relationship to
the amount which can be recovered by
enforced collection proceedings, giving
due consideration to the exemption
available to the overpaid individual
under State or Federal law and the
time which collection will take.

(f) Payment. Payment of the amount
the Office has agreed to accept as a
compromise in full settlement of a
claim for recovery of an overpayment
under this part shall be made within
the time and in the manner set by the
Office. A claim for the overpayment
shall not be considered compromised or
settled until the full payment of the
compromised amount has been made
within the time and manner set by the
Office. Failure of the overpaid indi-
vidual or his or her estate to make
such payment as provided shall result
in reinstatement of the full amount of
the overpayment less any amounts
paid prior to such default.

§ 725.545 Underpayments.
(a) General. As used in this subpart,

the term ‘‘underpayment’’ includes a
payment in an amount less than the
amount of the benefit due for such
month, and nonpayment where some
amount of such benefits is payable.

(b) Underpaid individual is living. If an
individual to whom an underpayment
was made is living, the deficit rep-
resented by such underpayment shall
be paid to such individual either in a
single payment (if he or she is not enti-
tled to a monthly benefit or if a single
payment is requested by the claimant
in writing) or by increasing one or
more monthly benefit payments to

which such individual becomes enti-
tled.

(c) Underpaid individual dies before ad-
justment of underpayment. If an indi-
vidual to whom an underpayment was
made dies before receiving payment of
the deficit or negotiating the check or
checks representing payment of the
deficit, such payment shall be distrib-
uted to the living person (or persons) in
the highest order of priority as follows:

(1) The deceased individual’s sur-
viving spouse who was either:

(i) Living in the same household with
the deceased individual at the time of
such individual’s death; or

(ii) In the case of a deceased miner,
entitled for the month of death to
black lung benefits as his or her sur-
viving spouse or surviving divorced
spouse.

(2) In the case of a deceased miner or
spouse his or her child entitled to bene-
fits as the surviving child of such
miner or surviving spouse for the
month in which such miner or spouse
died (if more than one such child, in
equal shares to each such child).

(3) In the case of a deceased miner,
his parent entitled to benefits as the
surviving parent of such miner for the
month in which such miner died (if
more than one such parent, in equal
shares to each such parent).

(4) The surviving spouse of the de-
ceased individual who does not qualify
under paragraph (c)(1) of this section.

(5) The child or children of the de-
ceased individual who do not qualify
under paragraph (c)(2) of this section
(if more than one such child, in equal
shares to each such child).

(6) The parent or parents of the de-
ceased individual who do not qualify
under paragraph (c)(3) of this section
(if more than one such parent, in equal
shares to each such parent).

(7) The legal representative of the es-
tate of the deceased individual as de-
fined in paragraph (e) of this section.

(d) Deceased beneficiary. In the event
that a person, who is otherwise quali-
fied to receive payments as the result
of a deficit caused by an underpayment
under the provisions of paragraph (c) of
this section, dies before receiving pay-
ment or before negotiating the check
or checks representing such payment,
his or her share of the underpayment
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shall be divided among the remaining
living person(s) in the same order or
priority. In the event that there is
(are) no other such person(s), the un-
derpayment shall be paid to the living
person(s) in the next lower order of pri-
ority under paragraph (c) of this sec-
tion.

(e) Definition of legal representative.
The term ‘‘legal representative,’’ for
the purpose of qualifying for receipt of
an underpayment, generally means the
executor or the administrator of the
estate of the deceased beneficiary.
However, it may also include an indi-
vidual, institution or organization act-
ing on behalf of an unadministered es-
tate, provided the person can give the
Office good acquittance (as defined in
paragraph (f) of this section). The fol-
lowing persons may qualify as legal
representative for purposes of this sec-
tion, provided they can give the Office
good acquittance:

(1) A person who qualifies under a
State’s ‘‘small estate’’ statute; or

(2) A person resident in a foreign
country who under the laws and cus-
toms of that country, has the right to
receive assets of the estate; or

(3) A public administrator; or
(4) A person who has the authority

under applicable law to collect the as-
sets of the estate of the deceased bene-
ficiary.

(f) Definition of ‘‘good acquittance.’’ A
person is considered to give the Office
‘‘good acquittance’’ when payment to
that person will release the Office from
further liability for such payment.

§ 725.546 Relation to provisions for re-
ductions or increases.

The amount of an overpayment or an
underpayment is the difference be-
tween the amount to which the bene-
ficiary was actually entitled and the
amount paid. Overpayment and under-
payment simultaneously outstanding
against the same beneficiary shall first
be adjusted against one another before
adjustment pursuant to the other pro-
visions of this subpart.

§ 725.547 Applicability of overpayment
and underpayment provisions to
operator or carrier.

(a) The provisions of this subpart re-
lating to overpayments and underpay-

ments shall be applicable to overpay-
ments and underpayments made by re-
sponsible operators or their insurance
carriers, as appropriate.

(b) No operator or carrier may re-
cover, or make an adjustment of, an
overpayment without prior application
to, and approval by, the Office which
shall exercise full supervisory author-
ity over the recovery or adjustment of
all overpayments.

§ 725.548 Procedures applicable to
overpayments and underpayments.

(a) In any case involving either over-
payments or underpayments, the Office
may take any necessary action, and
district directors may issue appro-
priate orders to protect the rights of
the parties.

(b) Disputes arising out of orders so
issued shall be resolved by the proce-
dures set out in subpart F of this part.

Subpart I—Enforcement of
Liability; Reports

§ 725.601 Enforcement generally.
(a) The Act, together with certain in-

corporated provisions from the Long-
shoremen’s and Harbor Workers’ Com-
pensation Act, contains a number of
provisions which subject an operator or
other employer, claimants and others
to penalties for failure to comply with
certain provisions of the Act, or failure
to commence and continue prompt
periodic payments to a beneficiary.

(b) It is the policy and intent of the
Department to vigorously enforce the
provisions of this part through the use
of the remedies provided by the Act.
Accordingly, if an operator refuses to
pay benefits with respect to a claim for
which the operator has been adju-
dicated liable, the Director shall in-
voke and execute the lien on the prop-
erty of the operator as described in
§ 725.603. Enforcement of this lien shall
be pursued in an appropriate U.S. dis-
trict court. If the Director determines
that the remedy provided by § 725.603
may not be sufficient to guarantee the
continued compliance with the terms
of an award or awards against the oper-
ator, the Director shall in addition
seek an injunction in the U.S. district
court to prohibit future noncompliance
by the operator and such other relief as
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