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the 30th day after such filing (see
§725.481).

(b) Any party may, within 30 days
after the filing of a decision and order
under §725.478, request a reconsider-
ation of such decision and order by the
administrative law judge. The proce-
dures to be followed in the reconsider-
ation of a decision and order shall be
determined by the administrative law
judge.

(c) The time for appeal to the Bene-
fits Review Board shall be suspended
during the consideration of a request
for reconsideration. After the adminis-
trative law judge has issued and filed a
denial of the request for reconsider-
ation, or a revised decision and order in
accordance with this part, any dissatis-
fied party shall have 30 days within
which to institute proceedings to set
aside the decision and order on recon-
sideration.

(d) Regardless of any defect in serv-
ice, actual receipt of the decision is
sufficient to commence the 30-day pe-
riod for requesting reconsideration or
appealing the decision.

§725.480 Modification of decisions and
orders.

A party who is dissatisfied with a de-
cision and order which has become
final in accordance with §725.479 may
request a modification of the decision
and order if the conditions set forth in
§725.310 are met.

§725.481 Right to appeal to the Bene-
fits Review Board.

Any party dissatisfied with a deci-
sion and order issued by an administra-
tive law judge may, before the decision
and order becomes final (see §725.479),
appeal the decision and order to the
Benefits Review Board. A notice of ap-
peal shall be filed with the Board. Pro-
ceedings before the Board shall be con-
ducted in accordance with part 802 of
this title.

§725.482 dJudicial review.

(a) Any person adversely affected or
aggrieved by a final order of the Bene-
fits Review Board may obtain a review
of that order in the U.S. court of ap-
peals for the circuit in which the in-
jury occurred by filing in such court
within 60 days following the issuance of

§725.490

such Board order a written petition
praying that the order be modified or
set aside. The payment of the amounts
required by an award shall not be
stayed pending final decision in any
such proceeding unless ordered by the
court. No stay shall be issued unless
the court finds that irreparable injury
would otherwise ensue to an operator
or carrier.

(b) The Director, Office of Workers’
Compensation Program, as designee of
the Secretary of Labor responsible for
the administration and enforcement of
the Act, shall be considered the proper
party to appear and present argument
on behalf of the Secretary of Labor in
all review proceedings conducted pur-
suant to this part and the Act, either
as petitioner or respondent.

§725.483 Costs in proceedings brought
without reasonable grounds.

If a United States court having juris-
diction of proceedings regarding any
claim or final decision and order, de-
termines that the proceedings have
been instituted or continued before
such court without reasonable ground,
the costs of such proceedings shall be
assessed against the party who has so
instituted or continued such pro-
ceedings.

Subpart G—Responsible Coal
Mine Operators

§725.490 Statutory
scope.

(a) One of the major purposes of the
black lung benefits amendments of 1977
was to provide a more effective means
of transferring the responsibility for
the payment of benefits from the Fed-
eral government to the coal industry
with respect to claims filed under this
part. In furtherance of this goal, a
Black Lung Disability Trust Fund fi-
nanced by the coal industry was estab-
lished by the Black Lung Benefits Rev-
enue Act of 1977. The primary purpose
of the Fund is to pay benefits with re-
spect to all claims in which the last
coal mine employment of the miner on
whose account the claim was filed oc-
curred before January 1, 1970. With re-
spect to most claims in which the min-
er’s last coal mine employment oc-
curred after January 1, 1970, individual

provisions and
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coal mine operators will be liable for
the payment of benefits. The 1981
amendments to the Act relieved indi-
vidual coal mine operators from the li-
ability for payment of certain special
claims involving coal mine employ-
ment on or after January 1, 1970, where
the claim was previously denied and
subsequently approved under section
435 of the Act. See §725.496 for a de-
tailed description of these special
claims. Where no such operator exists
or the operator determined to be liable
is in default in any case, the fund shall
pay the benefits due and seek reim-
bursement as is appropriate. See also
§725.420 for the fund’s role in the pay-
ment of interim benefits in certain
contested cases. In addition, the Black
Lung Benefits Reform Act of 1977
amended certain provisions affecting
the scope of coverage under the Act
and describing the effects of particular
corporate transactions on the liability
of operators.

(b) The provisions of this subpart de-
fine the term ‘‘operator’ and prescribe
the manner in which the identity of an
operator which may be liable for the
payment of benefits—referred to herein
as a ‘‘responsible operator’’—will be de-
termined.

§725.491 Operator defined.

(a) For purposes of this part, the
term ‘‘operator’ shall include:

(1) Any owner, lessee, or other person
who operates, controls, or supervises a
coal mine, or any independent con-
tractor performing services or con-
struction at such mine; or

(2) Any other person who:

(i) Employs an individual in the
transportation of coal or in coal mine
construction in or around a coal mine,
to the extent such individual was ex-
posed to coal mine dust as a result of
such employment (see §725.202);

(ii) In accordance with the provisions
of §725.492, may be considered a suc-
cessor operator; or

(iii) Paid wages or a salary, or pro-
vided other benefits, to an individual in
exchange for work as a miner (see
§725.202).

(b) The terms ‘‘owner,” ‘“‘lessee,” and
“person’’ shall include any individual,
partnership, association, corporation,
firm, subsidiary of a corporation, or
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other organization, as appropriate, ex-
cept that an officer of a corporation
shall not be considered an ‘‘operator’
for purposes of this part. Following the
issuance of an order awarding benefits
against a corporation that has not se-
cured its liability for benefits in ac-
cordance with section 423 of the Act
and §726.4, such order may be enforced
against the president, secretary, or
treasurer of the corporation in accord-
ance with subpart I of this part.

(c) The term ‘‘independent con-
tractor” shall include any person who
contracts to perform services. Such
contractor’s status as an operator shall
not be contingent upon the amount or
percentage of its work or business re-
lated to activities in or around a mine,
nor upon the number or percentage of
its employees engaged in such activi-
ties.

(d) For the purposes of determining
whether a person is or was an operator
that may be found liable for the pay-
ment of benefits under this part, there
shall be a rebuttable presumption that
during the course of an individual’s
employment with such employer, such
individual was regularly and continu-
ously exposed to coal mine dust during
the course of employment. The pre-
sumption may be rebutted by a show-
ing that the employee was not exposed
to coal mine dust for significant peri-
ods during such employment.

(e) The operation, control, or super-
vision referred to in paragraph (a)(1) of
this section may be exercised directly
or indirectly. Thus, for example, where
a coal mine is leased, and the lease em-
powers the lessor to make decisions
with respect to the terms and condi-
tions under which coal is to be ex-
tracted or prepared, such as, but not
limited to, the manner of extraction or
preparation or the amount of coal to be
produced, the lessor may be considered
an operator. Similarly, any parent en-
tity or other controlling business enti-
ty may be considered an operator for
purposes of this part, regardless of the
nature of its business activities.

(f) Neither the United States, nor any
State, nor any instrumentality or
agency of the United States or any
State, shall be considered an operator.
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