§725.458

§725.458 Depositions; interrogatories.

The testimony of any witness or
party may be taken by deposition or
interrogatory according to the rules of
practice of the Federal district court
for the judicial district in which the
case is pending (or of the U.S. District
Court for the District of Columbia if
the case is pending in the District or
outside the United States), except that
at least 30 days prior notice of any dep-
osition shall be given to all parties un-
less such notice is waived. No post-
hearing deposition or interrogatory
shall be permitted unless authorized by
the administrative law judge upon the
motion of a party to the claim. The
testimony of any physician which is
taken by deposition shall be subject to
the limitations on the scope of the tes-
timony contained in §725.457(d).

§725.459 Witness fees.

(a) A witness testifying at a hearing
before an administrative law judge, or
whose deposition is taken, shall receive
the same fees and mileage as witnesses
in courts of the United States. If the
witness is an expert, he or she shall be
entitled to an expert witness fee. Ex-
cept as provided in paragraphs (b) and
(c) of this section, such fees shall be
paid by the proponent of the witness.

(b) If the witness’ proponent does not
intend to call the witness to appear at
a hearing or deposition, any other
party may subpoena the witness for
cross-examination. The administrative
law judge shall authorize the least in-
trusive and expensive means of cross-
examination as he deems appropriate
and necessary to the full and true dis-
closure of facts. If such witness is re-
quired to attend the hearing, give a
deposition or respond to interrog-
atories for cross-examination purposes,
the proponent of the witness shall pay
the witness’ fee. If the claimant is the
proponent of the witness whose cross-
examination is sought, and dem-
onstrates, within time limits estab-
lished by the administrative law judge,
that he would be deprived of ordinary
and necessary living expenses if re-
quired to pay the witness fee and mile-
age necessary to produce that witness
for cross-examination, the administra-
tive law judge shall apportion the costs
of such cross-examination among the
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parties to the case. The administrative
law judge shall not apportion any costs
against the fund in a case in which the
district director has designated a re-
sponsible operator, except that the
fund shall remain liable for any costs
associated with the cross-examination
of the physician who performed the
complete pulmonary evaluation pursu-
ant to §725.406.

(c) If a claimant is determined enti-
tled to benefits, there may be assessed
as costs against a responsible operator,
if any, or the fund, fees and mileage for
necessary witnesses attending the
hearing at the request of the claimant.
Both the necessity for the witness and
the reasonableness of the fees of any
expert witness shall be approved by the
administrative law judge. The amounts
awarded against a responsible operator
or the fund as attorney’s fees, or costs,
fees and mileage for witnesses, shall
not in any respect affect or diminish
benefits payable under the Act.

(d) A claimant shall be considered to
be deprived of funds required for ordi-
nary and necessary living expenses for
purposes of paragraph (b) of this sec-
tion where payment of the projected
fee and mileage would meet the stand-
ards set forth at 20 CFR 404.508.

§725.460 Consolidated hearings.

When two or more hearings are to be
held, and the same or substantially
similar evidence is relevant and mate-
rial to the matters at issue at each
such hearing, the Chief Administrative
Law Judge may, upon motion by any
party or on his or her own motion,
order that a consolidated hearing be
conducted. Where consolidated hear-
ings are held, a single record of the
proceedings shall be made and the evi-
dence introduced in one claim may be
considered as introduced in the others,
and a separate or joint decision shall
be made, as appropriate.

§725.461 Waiver of right to appear and
present evidence.

(a) If all parties waive their right to
appear before the administrative law
judge, it shall not be necessary for the
administrative law judge to give notice
of, or conduct, an oral hearing. A waiv-
er of the right to appear shall be made
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