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appropriate in response to such evi-
dence. If, in the opinion of the adminis-
trative law judge, evidence is withheld
from the parties for the purpose of de-
laying the adjudication of the claim,
the administrative law judge may ex-
clude such evidence from the hearing
record and close the record at the con-
clusion of the hearing.

(c) Subject to paragraph (b) of this
section, documentary evidence which
the district director excludes from the
record, and the objections to such evi-
dence, may be submitted by the parties
to the administrative law judge, who
shall independently determine whether
the evidence shall be admitted.

(1) If the evidence is admitted, the
administrative law judge may, in his or
her discretion, remand the claim to the
district director for further consider-
ation.

(2) If the evidence is admitted, the
administrative law judge shall afford
the opposing party or parties the op-
portunity to develop such additional
documentary evidence as is necessary
to protect the right of cross-examina-
tion.

(d) All medical records and reports
submitted by any party shall be consid-
ered by the administrative law judge in
accordance with the quality standards
contained in part 718 of this sub-
chapter.

(e) If the administrative law judge
concludes that the complete pul-
monary evaluation provided pursuant
to § 725.406, or any part thereof, fails to
comply with the applicable quality
standards, or fails to address the rel-
evant conditions of entitlement (see
§ 725.202(d)(2)(i) through (iv)) in a man-
ner which permits resolution of the
claim, the administrative law judge
shall, in his or her discretion, remand
the claim to the district director with
instructions to develop only such addi-
tional evidence as is required, or allow
the parties a reasonable time to obtain
and submit such evidence, before the
termination of the hearing.

§ 725.457 Witnesses.
(a) Witnesses at the hearing shall tes-

tify under oath or affirmation. The ad-
ministrative law judge and the parties
may question witnesses with respect to
any matters relevant and material to

any contested issue. Any party who in-
tends to present the testimony of an
expert witness at a hearing, including
any physician, regardless of whether
the physician has previously prepared a
medical report, shall so notify all other
parties to the claim at least 10 days be-
fore the hearing. The failure to give no-
tice of the appearance of an expert wit-
ness in accordance with this paragraph,
unless notice is waived by all parties,
shall preclude the presentation of testi-
mony by such expert witness.

(b) No person shall be required to ap-
pear as a witness in any proceeding be-
fore an administrative law judge at a
place more than 100 miles from his or
her place of residence, unless the law-
ful mileage and witness fee for 1 day’s
attendance is paid in advance of the
hearing date.

(c) No person shall be permitted to
testify as a witness at the hearing, or
pursuant to deposition or interrog-
atory under § 725.458, unless that person
meets the requirements of § 725.414(c).

(1) In the case of a witness offering
testimony relevant to the liability of
the responsible operator, in the ab-
sence of extraordinary circumstances,
the witness must have been identified
as a potential hearing witness while
the claim was pending before the dis-
trict director.

(2) In the case of a physician offering
testimony relevant to the physical con-
dition of the miner, such physician
must have prepared a medical report.
Alternatively, in the absence of a
showing of good cause under
§ 725.456(b)(1) of this part, a physician
may offer testimony relevant to the
physical condition of the miner only to
the extent that the party offering the
physician’s testimony has submitted
fewer medical reports than permitted
by § 725.414. Such physician’s opinion
shall be considered a medical report
subject to the limitations of § 725.414.

(d) A physician whose testimony is
permitted under this section may tes-
tify as to any other medical evidence
of record, but shall not be permitted to
testify as to any medical evidence rel-
evant to the miner’s condition that is
not admissible.

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 01009 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T


