§725.401

order, by the district director, adminis-
trative law judge, Board or court, be-
fore whom the work was performed.
The operator or fund shall pay such fee
promptly and directly to the claim-
ant’s attorney in a lump sum after the
award of benefits becomes final.

(c) Section 205(a) of the Black Lung
Benefits Amendments of 1981, Public
Law 97-119, amended section 422 of the
Act and relieved operators and carriers
from liability for the payment of bene-
fits on certain claims. Payment of ben-
efits on those claims was made the re-
sponsibility of the fund. The claims
subject to this transfer of liability are
described in §725.496. On claims subject
to the transfer of liability described in
this paragraph the fund will pay all
fees and costs which have been or will
be awarded to claimant’s attorneys
which were or would have become the
liability of an operator or carrier but
for the enactment of the 1981 Amend-
ments and which have not already been
paid by such operator or carrier. Sec-
tion 9501(d)(7) of the Internal Revenue
Code (26 U.S.C.), which was also en-
acted as a part of the 1981 Amendments
to the Act, expressly prohibits the fund
from reimbursing an operator or car-
rier for any attorney fees or costs
which it has paid on cases subject to
the transfer of liability provisions.

Subpart E—Adjudication of Claims
by the District Director

§725.401 Claims
eral.

After a claim has been received by
the district director, the district direc-
tor shall take such action as is nec-
essary to develop, process, and make
determinations with respect to the
claim as provided in this subpart.

§725.402 Approved
compensation law.

If a district director determines that
any claim filed under this part is one
subject to adjudication under a work-
ers’ compensation law approved under
part 722 of this subchapter, he or she
shall advise the claimant of this deter-
mination and of the Act’s requirement
that the claim must be filed under the
applicable State workers’ compensa-
tion law. The district director shall

development—gen-

State  workers’
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then prepare a proposed decision and
order dismissing the claim for lack of
jurisdiction pursuant to §725.418 and
proceed as appropriate.

§725.403 [Reserved]

§725.404 Development of evidence—
general.

(a) Employment history. Each claimant
shall furnish the district director with
a complete and detailed history of the
coal miner’s employment and, upon re-
quest, supporting documentation.

(b) Matters of record. Where it is nec-
essary to obtain proof of age, marriage
or termination of marriage, death,
family relationship, dependency (see
subpart B of this part), or any other
fact which may be proven as a matter
of public record, the claimant shall fur-
nish such proof to the district director
upon request.

(c) Documentary evidence. If a claim-
ant is required to submit documents to
the district director, the claimant shall
submit either the original, a certified
copy or a clear readable copy thereof.
The district director or administrative
law judge may require the submission
of an original document or certified
copy thereof, if necessary.

(d) Submission of insufficient evidence.
In the event a claimant submits insuf-
ficient evidence regarding any matter,
the district director shall inform the
claimant of what further evidence is
necessary and request that such evi-
dence be submitted within a specified
reasonable time which may, upon re-
quest, be extended for good cause.

§725.405 Development of medical evi-
dence; scheduling of medical exami-
nations and tests.

(a) Upon receipt of a claim, the dis-
trict director shall ascertain whether
the claim was filed by or on account of
a miner as defined in §725.202, and in
the case of a claim filed on account of
a deceased miner, whether the claim
was filed by an eligible survivor of such
miner as defined in subpart B of this
part.

(b) In the case of a claim filed by or
on behalf of a miner, the district direc-
tor shall, where necessary, schedule
the miner for a medical examination
and testing under §725.406.
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(c) In the case of a claim filed by or
on behalf of a survivor of a miner, the
district director shall obtain whatever
medical evidence is necessary and
available for the development and eval-
uation of the claim.

(d) The district director shall, where
appropriate, collect other evidence nec-
essary to establish:

(1) The nature and duration of the
miner’s employment; and

(2) All other matters relevant to the
determination of the claim.

(e) If at any time during the proc-
essing of the claim by the district di-
rector, the evidence establishes that
the claimant is not entitled to benefits
under the Act, the district director
may terminate evidentiary develop-
ment of the claim and proceed as ap-
propriate.

§725.406 Medical
tests.

examinations and

(a) The Act requires the Department
to provide each miner who applies for
benefits with the opportunity to under-
g0 a complete pulmonary evaluation at
no expense to the miner. A complete
pulmonary evaluation includes a report
of physical examination, a pulmonary
function study, a chest roentgenogram
and, unless medically contraindicated,
a blood gas study.

(b) As soon as possible after a miner
files an application for benefits, the
district director will provide the miner
with a list of medical facilities and
physicians in the state of the miner’s
residence and states contiguous to the
state of the miner’s residence that the
Office has authorized to perform com-
plete pulmonary evaluations. The
miner shall select one of the facilities
or physicians on the list, provided that
the miner may not select any physi-
cian to whom the miner or the miner’s
spouse is related to the fourth degree
of consanguinity, and the miner may
not select any physician who has exam-
ined or provided medical treatment to
the miner within the twelve months
preceding the date of the miner’s appli-
cation. The district director will make
arrangements for the miner to be given
a complete pulmonary evaluation by
that facility or physician. The results
of the complete pulmonary evaluation

§725.406

shall not be counted as evidence sub-
mitted by the miner under §725.414.

(c) If any medical examination or
test conducted under paragraph (a) of
this section is not administered or re-
ported in substantial compliance with
the provisions of part 718 of this sub-
chapter, or does not provide sufficient
information to allow the district direc-
tor to decide whether the miner is eli-
gible for benefits, the district director
shall schedule the miner for further ex-
amination and testing. Where the defi-
ciencies in the report are the result of
a lack of effort on the part of the
miner, the miner will be afforded one
additional opportunity to produce a
satisfactory result. In order to deter-
mine whether any medical examina-
tion or test was administered and re-
ported in substantial compliance with
the provisions of part 718 of this sub-
chapter, the district director may have
any component of such examination or
test reviewed by a physician selected
by the district director.

(d) After the physician completes the
report authorized by paragraph (a), the
district director will inform the miner
that he may elect to have the results of
the objective testing sent to his treat-
ing physician for use in preparing a
medical opinion. The district director
will also inform the claimant that any
medical opinion submitted by his
treating physician will count as one of
the two medical opinions that the
miner may submit under §725.414 of
this part.

(e) The cost of any medical examina-
tion or test authorized under this sec-
tion, including the cost of travel to and
from the examination, shall be paid by
the fund. No reimbursement for over-
night accommodations shall be author-
ized unless the district director deter-
mines that an adequate testing facility
is unavailable within one day’s round
trip travel by automobile from the
miner’s residence. The fund shall be re-
imbursed for such payments by an op-
erator, if any, found liable for the pay-
ment of benefits to the claimant. If an
operator fails to repay such expenses,
with interest, upon request of the Of-
fice, the entire amount may be col-
lected in an action brought under sec-
tion 424 of the Act and §725.603 of this
part.
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