§702.432

§702.432 Debarment process.

(a) Pertaining to health care providers.
Upon receipt of information indicating
that a physician or health care pro-
vider has engaged in activities enumer-
ated in subparagraphs (a) through (c) of
§702.431, the Director, through the Di-
rector’s designees, may evaluate the
information (as described in §702.414) to
ascertain whether proceedings should
be initiated against the physician or
health care provider to remove author-
ization to render medical care or serv-
ice under the Longshore and Harbor
Workers’ Compensation Act.

(b) Pertaining to health care providers
and claims representatives. If after ap-
propriate investigation the Director
determines that proceedings should be
initiated, written notice thereof sent
certified mail, return receipt re-
quested, shall be provided to the physi-
cian, health care provider or claims
representative containing the fol-
lowing:

(1) A concise statement of the
grounds upon which debarment will be
based;

(2) A summary of the information
upon which the director has relied in
reaching an initial decision that debar-
ment proceedings should be initiated;

(3) An invitation to the physician,
health care provider or claims rep-
resentative to: (i) Resign voluntarily
from participation in the program
without admitting or denying the alle-
gations presented in the written no-
tice; or (ii) request a decision on debar-
ment to be based upon the existing
agency record and any other informa-
tion the physician, health care pro-
vider or claims representative may
wish to provide;

(4) A notice of the physician’s, health
care provider’s or claims representa-
tive’s right, in the event of an adverse
ruling by the Director, to request a for-
mal hearing before an administrative
law judge;

(5) A notice that should the physi-
cian, health care provider or claims
representative fail to provide written
answer to the written notice described
in this section within thirty (30) days
of receipt, the Director may deem the
allegations made therein to be true and
may order exclusion of the physician,
health care provider or claims rep-
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resentative without conducting any
further proceedings; and

(6) The name and address of the dis-
trict director who shall be responsible
for receiving the answer from the phy-
sician, health care provider or claims
representative.

(c) Should the physician, health care
provider or claims representative fail
to file a written answer to the notice
described in this section within thirty
(30) days of receipt thereof, the Direc-
tor may deem the allegations made
therein to be true and may order debar-
ment of the physician, health care pro-
vider or claims representative.

(d) The physician, health care pro-
vider or claims representative may in-
spect or request copies of information
in the agency records at any time prior
to the Director’s decision.

(e) The Director shall issue a decision
in writing, and shall send a copy of the
decision to the physician, health care
provider or claims representative by
certified mail, return receipt re-
quested. The decision shall advise the
physician, health care provider or
claims representative of the right to
request, within thirty (30) days of the
date of an adverse decision, a formal
hearing before an administrative law
judge under the procedures set forth
herein. The filing of such a request for
hearing within the time specified shall
operate to stay the effectiveness of the
decision to debar.

[50 FR 404, Jan. 3, 1985]

§702.433 Requests for hearing.

(a) A request for hearing shall be sent
to the district director and contain a
concise notice of the issues on which
the physician, health care provider or
claims representative desires to give
evidence at the hearing with identifica-
tion of witnesses and documents to be
submitted at the hearing.

(b) If a request for hearing is timely
received by the district director, the
matter shall be referred to the Chief
Administrative Law Judge who shall
assign it for hearing with the assigned
administrative law judge issuing a no-
tice of hearing for the conduct of the
hearing. A copy of the hearing notice
shall be served on the physician, health
care provider or claims representative
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by certified mail,
quested.

(c) If a request for hearing contains
identification of witnesses or docu-
ments not previously considered by the
Director, the Director may make appli-
cation to the assigned administrative
law judge for an offer of proof from the
physician, health care provider or
claims representative for the purpose
of discovery prior to hearing. If the
offer of proof indicates injection of new
issues or new material evidence not
previously considered by the Director,
the Director may request a remand
order for purposes of reconsideration of
the decision made pursuant to §702.432
of these regulations.

(d) The parties may make application
for the issuance of subpoenas upon a
showing of good cause therefore to the
administrative law judge.

(e) The administrative law judge
shall issue a recommended decision
after the termination of the hearing.
The recommended decision shall con-
tain appropriate findings, conclusions
and a recommended order and be for-
warded, together with the record of the
hearing, to the Administrative Review
Board for a final decision. The rec-
ommended decision shall be served
upon all parties to the proceeding.

(f) Based upon a review of the record
and the recommended decision of the
administrative law judge, the Adminis-
trative Review Board shall issue a final
decision.

[60 FR 404, Jan. 3, 1985, as amended at 55 FR
28606, July 12, 1990; 61 FR 19984, May 3, 1996]

§702.434 Judicial review.

(a) Any physician, health care pro-
vider or claims representative, after
any final decision of the Administra-
tive Review Board made after a hearing
to which such person was a party, irre-
spective of the amount of controversy,
may obtain a review of such decision
by a civil action commenced within
sixty (60) days after the mailing to him
or her of notice of such decision, but
the pendency of such review shall not
operate as a stay upon the effect of
such decision. Such action shall be
brought in the Court of Appeals of the
United States for the judicial circuit in
which the plaintiff resides or has his or
her principal place of business, or the

return receipt re-

§702.436

Court of Appeals for the District of Co-
lumbia pursuant to section 7(j)(4) of
the Act, 33 U.S.C. 907(j)(4).

(b) As part of the Administrative Re-
view Board answer, he or she shall file
a certified copy of the transcript of the
record of the hearing, including all evi-
dence submitted in connection there-
with.

(c) The findings of fact of the Admin-
istrative Review Board, if based on sub-
stantial evidence in the record as a
whole, shall be conclusive.

[60 FR 405, Jan. 3, 1985, as amended at 55 FR
28606, July 12, 1990; 61 FR 19984, May 3, 1996]

§702.435 Effects of debarment.

(a) The Director shall give notice of
the debarment of a physician, hospital,
or provider of medical support services
or supplies to:

(1) A1l OWCP district offices;

(2) The Health Care Financing Ad-
ministration;

(3) The State or Local authority re-
sponsible for licensing or certifying the
debarred party;

(4) The employers and authorized in-
surers under the Act by means of an
annual bulletin sent to them by the Di-
rector; and

(5) The general public by posting in
the district office in the jurisdiction
where the debarred party maintains a
place of business.

If a claims representative is debarred,
the Director shall give notice to those
groups listed in paragraphs (a) (1), (3),
(4), and (5) of this section.

(b) Notwithstanding any debarment
under this subpart, the Director shall
not refuse a claimant reimbursement
for any otherwise reimbursable med-
ical expense if the treatment, service
or supply was rendered by debarred
provider in an emergency situation.
However, such claimant will be di-
rected by the Director to select a duly
qualified provider upon the earliest op-
portunity.

[50 FR 405, Jan. 3, 1985]

§702.436 Reinstatement.

(a) If a physician or health care pro-
vider has been debarred or pursuant to
§702.431(d) or if a claims representative
has been debarred pursuant to
§702.131(c) (1) or (3) the person debarred
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