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(ii) Where the issue of permanency is
first raised at the informal conference
and could not have reasonably been an-
ticipated by the parties prior to the
conference, the district director shall
adjourn the conference and establish
the date by which the fully docu-
mented application must be submitted
and so notify the employer/carrier. The
date shall be set by the district direc-
tor after reviewing the circumstances
of the case.

(2) At the request of the employer or
insurance carrier, and for good cause,
the district director, at his/her discre-
tion, may grant an extension of the
date for submission of the fully docu-
mented application. In fixing the date
for submission of the application under
circumstances other than described
above or in considering any request for
an extension of the date for submitting
the application, the district director
shall consider all the circumstances of
the case, including but not limited to:
Whether the claimant is being paid
compensation and the hardship to the
claimant of delaying referral of the
case to the Office of Administrative
Law Judges (OALJ); the complexity of
the issues and the availability of med-
ical and other evidence to the em-
ployer; the length of time the employer
was or should have been aware that
permanency is an issue; and, the rea-
sons listed in support of the request. If
the employer/carrier requested a spe-
cific date, the reasons for selection of
that date will also be considered. Nei-
ther the date selected for submission of
the fully documented application nor
any extension therefrom can go beyond
the date the case is referred to the
OALJ for formal hearing.

(3) Where the claimant’s condition
has not reached maximum medical im-
provement and no claim for perma-
nency is raised by the date the case is
referred to the OALJ, an application
need not be submitted to the district
director to preserve the employer’s
right to later seek relief under section
8(f) of the Act. In all other cases, fail-
ure to submit a fully documented ap-
plication by the date established by the
district director shall be an absolute
defense to the liability of the special
fund. This defense is an affirmative de-
fense which must be raised and pleaded

by the Director. The absolute defense
will not be raised where permanency
was not an issue before the district di-
rector. In all other cases, where perma-
nency has been raised, the failure of an
employer to submit a timely and fully
documented application for section 8(f)
relief shall not prevent the district di-
rector, at his/her discretion, from con-
sidering the claim for compensation
and transmitting the case for formal
hearing. The failure of an employer to
present a timely and fully documented
application for section 8(f) relief may
be excused only where the employer
could not have reasonably anticipated
the liability of the special fund prior to
the consideration of the claim by the
district director. Relief under section
8(f) is not available to an employer who
fails to comply with section 32(a) of the
Act, 33 U.S.C. 932(a).

(c) Application: Approval, disapproval.
If all the evidence required by para-
graph (a) was submitted with the appli-
cation for section 8(f) relief and the
facts warrant relief under this section,
the district director shall award such
relief after concurrence by the Asso-
ciate Director, DLHWC, or his or her
designee. If the district director or the
Associate Director or his or her des-
ignee finds that the facts do not war-
rant relief under section 8(f) the dis-
trict director shall advise the employer
of the grounds for the denial. The ap-
plication for section 8(f) relief may
then be considered by an administra-
tive law judge. When a case is trans-
mitted to the Office of Administrative
Law Judges the district director shall
also attach a copy of the application
for section 8(f) relief submitted by the
employer, and notwithstanding
§ 702.317(c), the district director’s denial
of the application.

(Approved by the Office of Management and
Budget under control number 1215–0160)

[51 FR 4285, Feb. 3, 1986]

FORMAL HEARINGS

§ 702.331 Formal hearings; procedure
initiating.

Formal hearings are initiated by
transmitting to the Office of the Chief
Administrative Law Judge the pre-
hearing statement forms, the available
evidence which the parties intend to

VerDate 11<MAY>2000 08:42 Apr 17, 2001 Jkt 194061 PO 00000 Frm 00906 Fmt 8010 Sfmt 8010 Y:\SGML\194061T.XXX pfrm02 PsN: 194061T



907

Employment Standards Administration, Labor § 702.337

submit at the formal hearing, and the
letter of transmittal from the district
director as provided in § 702.316 and
§ 702.317.

[42 FR 42552, Aug. 23, 1977]

§ 702.332 Formal hearings; how con-
ducted.

Formal hearings shall be conducted
by the administrative law judge as-
signed the case by the Office of the
Chief Administrative Law Judge in ac-
cordance with the provisions of the Ad-
ministrative Procedure Act, 5 U.S.C.
554 et seq. All hearings shall be tran-
scribed.

§ 702.333 Formal hearings; parties.
(a) The necessary parties for a formal

hearing are the claimant and the em-
ployer or insurance carrier, and the ad-
ministrative law judge assigned the
case.

(b) The Solicitor of Labor or his des-
ignee may appear and participate in
any formal hearing held pursuant to
these regulations on behalf of the Di-
rector as an interested party.

§ 702.334 Formal hearings; representa-
tives of parties.

The claimant and the employer or
carrier may be represented by persons
of their choice.

§ 702.335 Formal hearings; notice.
On a form prescribed for this purpose,

the Office of the Chief Administrative
Law Judge shall notify the parties (See
§ 702.333) of the place and time of the
formal hearing not less than 30 days in
advance thereof.

[42 FR 42552, Aug. 23, 1977]

§ 702.336 Formal hearings; new issues.
(a) If, during the course of the formal

hearing, the evidence presented war-
rants consideration of an issue or
issues not previously considered, the
hearing may be expanded to include
the new issue. If in the opinion of the
administrative law judge the new issue
requires additional time for prepara-
tion, the parties shall be given a rea-
sonable time within which to prepare
for it. If the new issue arises from evi-
dence that has not been considered by
the district director, and such evidence

is likely to resolve the case without
the need for a formal hearing, the ad-
ministrative law judge may remand the
case to the district director for his or
her evaluation and recommendation
pursuant to, § 702.316.

(b) At any time prior to the filing of
the compensation order in the case, the
administrative law judge may in his
discretion, upon the application of a
party or upon his own motion, give no-
tice that he will consider any new
issue. The parties shall be given not
less than 10 days’ notice of the hearing
on such new issue. The parties may
stipulate that the issue may be heard
at an earlier time and shall proceed to
a hearing on the new issue in the same
manner as on an issue initially consid-
ered.

[38 FR 26861, Sept. 26, 1973, as amended at 42
FR 42552, Aug. 23, 1977]

§ 702.337 Formal hearings; change of
time or place for hearings; post-
ponements.

(a) Except for good cause shown,
hearings shall be held at convenient lo-
cations not more than 75 miles from
the claimant’s residence.

(b) Once a formal hearing has been
scheduled, continuances shall not be
granted except in cases of extreme
hardship or where attendance of a
party or his or her representative is
mandated at a previously scheduled ju-
dicial proceeding. Unless the ground
for the request arises thereafter, re-
quests for continuances must be re-
ceived by the Chief Administrative
Law Judge at least 10 days before the
scheduled hearing date, must be served
upon the other parties and must speci-
fy the extreme hardship or previously
scheduled judicial proceeding claimed.

(c) The Chief Administrative Law
Judge or the administrative law judge
assigned to the case may change the
time and place of the hearing, or tem-
porarily adjourn a hearing, on his own
motion or for good cause shown by a
party. The parties shall be given not
less than 10 days’ notice of the new
time and place of the hearing, unless
they agree to such change without no-
tice.

[42 FR 42552, Aug. 23, 1977]
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