§702.272

(c) If circumstances warrant, the dis-
trict director may also conduct an in-
formal conference on the issue as de-
scribed in §§702.312 through 702.314.

(d) Any employee discriminated
against is entitled to be restored to his
employment and to be compensated by
the employer for any loss of wages aris-
ing out of such discrimination provided
that the employee is qualified to per-
form the duties of the employment. If
it is determined that the employee has
been discriminated against, the dis-
trict director shall also determine
whether the employee is qualified to
perform the duties of the employment.
The district director may use medical
evidence submitted by the parties or he
may arrange to have the employee ex-
amined by a physician selected by the
district director. The cost of the med-
ical examination arranged for by the
district director may be charged to the
special fund established by section 44,
33 U.S.C. 944.

[42 FR 45302, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 62 FR 53956, Oct. 17, 1997]

§702.272 Informal recommendation by
district director.

(a) If the district director determines
that the employee has been discharged
or suffered discrimination and is able
to resume his or her duties, the district
director will recommend that the em-
ployer reinstate the employee and/or
make such restitution as is indicated
by the circumstances of the case, in-
cluding compensation for any wage loss
suffered as the result of the discharge
or discrimination. The district director
may also assess the employer an appro-
priate penalty, as determined under au-
thority vested in the district director
by the Act. If the district director de-
termines that no violation occurred he
shall notify the partries of his findings
and the reasons for recommending that
the complaint be denied. If the em-
ployer and employee accept the dis-
trict director’s recommendation, it
will be incorporated in an order and
mailed to each party within 10 days.

(b) If the parties do not agree to the
recommendation, the district director
shall, within 10 days after receipt of
the rejection, prepare a memorandum
summarizing the disagreement, mail a
copy to all interested parties, and shall
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within 14 days thereafter refer the case
to the Office of the Chief Administra-
tive Law Judge for hearing pursuant to
§702.317.

[42 FR 45302, Sept. 9, 1977]

§702.273 Adjudication by Office of the
Chief Administrative Law Judge.

The Office of Administrative Law
Judges is responsible for final deter-
minations of all disputed issues con-
nected with the discrimination com-
plaint, including the amount of penalty
to be assessed, and shall proceed with a
formal hearing as described in §§702.331
to 702.394.

[42 FR 45302, Sept. 9, 1977]

§702.274 Employer’s refusal to pay
penalty.

In the event the employer refuses to
pay the penalty assessed, the district
director shall refer the complete ad-
ministrative file to the Associate Di-
rector, Division of Longshore and Har-
bor Workers’ Compensation, for subse-
quent transmittal to the Associate So-
licitor for Employee Benefits, with the
request that appropriate legal action
be taken to recover the penalty.

[42 FR 45302, Sept. 9, 1977]
THIRD PARTY

§702.281 Third party action.

(a) Every person claiming benefits
under this Act (or the representative)
shall promptly notify the employer and
the district director when:

(1) A claim is made that someone
other than the employer or person or
persons in its employ, is liable in dam-
ages to the claimant because of the in-
jury or death and identify such party
by name and address.

(2) Legal action is instituted by the
claimant or the representative against
some person or party other than the
employer or a person or persons in his
employ, on the ground that such other
person is liable in damages to the
claimant on account of the compen-
sable injury and/or death; specify the
amount of damages claimed and iden-
tify the person or party by name and
address.

(3) Any settlement, compromise or
any adjudication of such claim has
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been effected and report the terms,
conditions and amounts of such resolu-
tion of claim.

(b) Where the claim or legal action
instituted against a third party results
in a settlement agreement which is for
an amount less than the compensation
to which a person would be entitled
under this Act, the person (or the per-
son’s representative) must obtain the
prior, written approval of the settle-
ment from the employer and the em-
ployer’s carrier before the settlement
is executed. Failure to do so relieves
the employer and/or carrier of liability
for compensation described in section
33(f) of Act, 33 U.S.C. 933(f) and for
medical benefits otherwise due under
section 7 of the Act, 33 U.S.C. 907, re-
gardless of whether the employer or
carrier has made payments of acknowl-
edged entitlement to benefits under the
Act. The approval shall be on a form
provided by the Director and filed,
within thirty days after the settlement
is entered into, with the district direc-
tor who has jurisdiction in the district
where the injury occurred.

[42 FR 45303, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 51 FR 4284, Feb. 3, 1986]

REPORT OF EARNINGS

§702.285

(a) An employer, carrier or the Direc-
tor (for those cases being paid from the
Special Fund) may require an em-
ployee to whom it is paying compensa-
tion to submit a report on earnings
from employment or self-employment.
This report may not be required any
more frequently than semi-annually.
The report shall be made on a form pre-
scribed by the Director and shall in-
clude all earnings from employment
and self-employment and the periods
for which the earnings apply. The em-
ployee must return the complete report
on earnings even where he or she has
no earnings to report.

(b) For these purposes the term
“‘earnings’ is defined as all monies re-
ceived from any employment and in-
cludes but is not limited to wages, sal-
aries, tips, sales commissions, fees for
services provided, piecework and all
revenue received from self-employment
even if the business or enterprise oper-

Report of earnings.

§702.286

ated at a loss of if the profits were re-
invested.

(Approved by the Office of Management and
Budget under control number 1215-0160)

[50 FR 400, Jan. 3, 1985]

§702.286 Report of earnings; forfeiture
of compensation.

(a) Any employee who fails to submit
the report on earnings from employ-
ment or self-employment under §702.285
or, who knowingly and willingly omits
or understates any part of such earn-
ings, shall upon a determination by the
district director forfeit all right to
compensation with respect to any pe-
riod during which the employee was re-
quired to file such a report. The em-
ployee must return the completed re-
port on earnings (even where he or she
reports no earnings) within thirty (30)
days of the date of receipt; this period
may be extended for good cause, by the
district director, 1in determining
whether a violation of this requirement
has occurred.

(b) Any employer or carrier who be-
lieves that a violation of paragraph (a)
of this section has occurred may file a
charge with the district director. The
allegation shall be accompanied by evi-
dence which includes a copy of the re-
port, with proof of service requesting
the information from the employee and
clearly stating the dates for which the
employee was required to report in-
come. Where the employer/carrier is al-
leging an omission or understatement
of earnings, it shall, in addition,
present evidence of earnings by the em-
ployee during that period, including
copies of checks, affidavits from em-
ployers who paid the employee earn-
ings, receipts of income from self-em-
ployment or any other evidence show-
ing earnings not reported or under-
reported for the period in question.
Where the district director finds the
evidence sufficient to support the
charge he or she shall convene an infor-
mal conference as described in subpart
C and shall issue a compensation order
affiming or denying the charge and set-
ting forth the amount of compensation
for the specified period. If there is a
conflict over any issue relating to this
matter any party may request a formal
hearing before an Administrative Law
Judge as described in subpart C.
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