§702.272

(c) If circumstances warrant, the dis-
trict director may also conduct an in-
formal conference on the issue as de-
scribed in §§702.312 through 702.314.

(d) Any employee discriminated
against is entitled to be restored to his
employment and to be compensated by
the employer for any loss of wages aris-
ing out of such discrimination provided
that the employee is qualified to per-
form the duties of the employment. If
it is determined that the employee has
been discriminated against, the dis-
trict director shall also determine
whether the employee is qualified to
perform the duties of the employment.
The district director may use medical
evidence submitted by the parties or he
may arrange to have the employee ex-
amined by a physician selected by the
district director. The cost of the med-
ical examination arranged for by the
district director may be charged to the
special fund established by section 44,
33 U.S.C. 944.

[42 FR 45302, Sept. 9, 1977, as amended at 50
FR 400, Jan. 3, 1985; 62 FR 53956, Oct. 17, 1997]

§702.272 Informal recommendation by
district director.

(a) If the district director determines
that the employee has been discharged
or suffered discrimination and is able
to resume his or her duties, the district
director will recommend that the em-
ployer reinstate the employee and/or
make such restitution as is indicated
by the circumstances of the case, in-
cluding compensation for any wage loss
suffered as the result of the discharge
or discrimination. The district director
may also assess the employer an appro-
priate penalty, as determined under au-
thority vested in the district director
by the Act. If the district director de-
termines that no violation occurred he
shall notify the partries of his findings
and the reasons for recommending that
the complaint be denied. If the em-
ployer and employee accept the dis-
trict director’s recommendation, it
will be incorporated in an order and
mailed to each party within 10 days.

(b) If the parties do not agree to the
recommendation, the district director
shall, within 10 days after receipt of
the rejection, prepare a memorandum
summarizing the disagreement, mail a
copy to all interested parties, and shall
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within 14 days thereafter refer the case
to the Office of the Chief Administra-
tive Law Judge for hearing pursuant to
§702.317.

[42 FR 45302, Sept. 9, 1977]

§702.273 Adjudication by Office of the
Chief Administrative Law Judge.

The Office of Administrative Law
Judges is responsible for final deter-
minations of all disputed issues con-
nected with the discrimination com-
plaint, including the amount of penalty
to be assessed, and shall proceed with a
formal hearing as described in §§702.331
to 702.394.

[42 FR 45302, Sept. 9, 1977]

§702.274 Employer’s refusal to pay
penalty.

In the event the employer refuses to
pay the penalty assessed, the district
director shall refer the complete ad-
ministrative file to the Associate Di-
rector, Division of Longshore and Har-
bor Workers’ Compensation, for subse-
quent transmittal to the Associate So-
licitor for Employee Benefits, with the
request that appropriate legal action
be taken to recover the penalty.

[42 FR 45302, Sept. 9, 1977]
THIRD PARTY

§702.281 Third party action.

(a) Every person claiming benefits
under this Act (or the representative)
shall promptly notify the employer and
the district director when:

(1) A claim is made that someone
other than the employer or person or
persons in its employ, is liable in dam-
ages to the claimant because of the in-
jury or death and identify such party
by name and address.

(2) Legal action is instituted by the
claimant or the representative against
some person or party other than the
employer or a person or persons in his
employ, on the ground that such other
person is liable in damages to the
claimant on account of the compen-
sable injury and/or death; specify the
amount of damages claimed and iden-
tify the person or party by name and
address.

(3) Any settlement, compromise or
any adjudication of such claim has
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