§702.171

amount stated, if any, he shall, within
30 days after receipt of the application
or such other longer period as the dis-
trict director may set, notify the dis-
trict director and he shall be given an
opportunity to challenge the right of
the trust fund to, or the amount of, the
asserted lien; notice to either the em-
ployer or its compensation insurance
carrier shall constitute notice to both
of them.

(d) If the claim for compensation
benefits is resolved without a formal
hearing and if there is no dispute over
the amount of the lien or the right of
the trust fund to the lien, the district
director may order and impose the lien
and he shall notify all parties of the
amount of the lien and manner in
which it is to be paid.

(e) If the claimant’s claim for com-
pensation cannot be resolved infor-
mally, the district director shall trans-
fer the case to the Office of the Chief
Administrative Law Judge for a formal
hearing, pursuant to section 19(d) of
the Act, 33 U.S.C. 919(d), and 20 CFR
702.317. The district director shall also
submit therewith the application for
the lien and all documents relating
thereto.

(f) If the administrative law judge
issues a compensation order in favor of
the claimant, such order shall establish
a lien in favor of the trust fund if it is
determined that the trust fund has sat-
isfied all of the requirements of the Act
and regulations.

(g) If the claim for compensation is
not in dispute, but there is a dispute as
to the right of the trust fund to a lien,
or the amount of the lien, the district
director shall transfer the matter to-
gether with all documents relating
thereto to the Office of the Chief Ad-
ministrative Law Judge for a formal
hearing pursuant to section 19(d) of the
Act, 33 U.S.C. 919(d), and 20 CFR 702.317.

(h) In the event that either the dis-
trict director or the administrative law
judge is not satisfied that the trust
fund qualifies for a lien under section
17, the district director or administra-
tive law judge may require further evi-
dence including but not limited to the
production of the collective bargaining
agreement, trust agreement or por-
tions thereof.

20 CFR Ch. VI (4-1-01 Edition)

(i) Before any such lien is approved,
if the trust fund has provided contin-
ued disability payments after the ap-
plication for a lien has been filed, the
trust fund shall submit a further cer-
tified statement showing the total
amount paid to the claimant as dis-
ability payments. The claimant shall
likewise be given an opportunity to
contest the amount alleged in this sub-
sequent statement.

(j) In approving a lien on compensa-
tion, the district director or adminis-
trative law judge shall not order an ini-
tial payment to the trust fund in ex-
cess of the amount of the past due com-
pensation. The remaining amount to
which the trust fund is entitled shall
thereafter be deducted from the af-
fected employee’s subsequent com-
pensation payments and paid to the
trust fund, but any such payment to
the trust fund shall not exceed 10 per-
cent of the claimant-employee’s bi-
weekly compensation payments.

(Approved by the Office of Management and
Budget under control number 1215-0160)

[42 FR 45301, Sept. 9, 1977, as amended at 50
FR 395, Jan. 3, 1985; 51 FR 4282, Feb. 3, 1986]

CERTIFICATION OF EXEMPTION

§702.171 Certification of exemption,
general.

An employer may apply to the Direc-
tor or his/her designee to certify a par-
ticular facility as one engaged in the
building, repairing or dismantling of
exclusively small vessels, as defined.
Once certified, injuries sustained at
that facility would not be covered
under the Act except for injuries which
occur over the navigable waters of the
United States including any adjoining
pier, wharf, dock, facility over land for
launching vessels or for hauling, lifting
or drydocking vessels. A facility other-
wise covered under the Act remains
covered until certification of exemp-
tion is issued; a certification will be
granted only upon submission of a
complete application (described in
§702.174), and only for as long as a facil-
ity meets the requirements detailed in
section 3(d) of the Act, 33 U.S.C. 903(d).
This exemption from coverage is not
intended to be used by employers
whose facilities from time to time may
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temporarily meet the criteria for qual-
ification but only for facilities which
work on exclusively small vessels, as
defined.

[50 FR 396, Jan. 3, 1985]

§702.172 Certification; definitions.

For purposes of §§702.171 through
702.175 dealing with certification of
small vessel facilities, the following
definitions are applicable.

(a)(1) “‘Small vessel” means only
those vessels described in section
3(d)(3) of the Act, 33 U.S.C. 903(d)(3),
that is:

(i) A commercial barge which is
under 900 lightship displacement tons
(long); or

(ii) A commercial tugboat, towboat,
crewboat, supply boat, fishing vessel or
other work vessel which is under 1,600
tons gross.

(2) For these purposes: (i) One gross
ton equals 100 cubic feet, as measured
by the current formula contained in
the Act of May 6, 1894 as amended
through 1974 (46 U.S.C. 77); (ii) one long
ton equals 2,240 1bs; and (iii) ‘““Commer-
cial” as it applies to ‘‘vessel’’ means
any vessel engaged in commerce but
does not include military vessels or
Coast Guard vessels.

(b) “‘Federal Maritime Subsidy”’
means the construction differential
subsidy (CDS) or operating differential
subsidy under the Merchant Marine
Act of 1936 (46 U.S.C. 1101 et seq.).

(c) facility means an operation of an
employer at a particular contiguous
geographic location.

[61 FR 4283, Feb. 3, 1986]

§702.173 Exemptions;
limitations.

requirements,

(a) Injuries at a facility otherwise
covered by the Act are exempted only
upon certification that the facility is:
(1) Engaged in the building, repairing
or dismantling of exclusively small
commercial vessels; and (2) does not re-
ceive a Federal maritime subsidy.

(b) The exemption does not apply to:
(1) Injuries at any facility which occur
over the navigable waters of the United
States or upon any adjoining pier,
wharf, dock, facility over land for
launching vessels or for hauling, lifting
or drydocking vessels; or (2) where the

§702.174

employee at such facility is not subject
to a State workers’ compensation law.

[50 FR 396, Jan. 3, 1985]

§702.174 Exemptions; necessary infor-
mation.

(a) Application. Before any facility is
exempt from coverage under the Act,
the facility must apply for and receive
a certificate of exemption from the Di-
rector or his/her designee. The applica-
tion must be made by the owner of the
facility; where the owner is a partner-
ship it shall be made by a partner and
where a corporation by an officer of the
corporation or the manager in charge
of the facility for which an exemption
is sought. The information submitted
shall include the following:

(1) Name, location, physical descrip-
tion and a site plan or aerial photo-
graph of the facility for which an ex-
emption is sought.

(2) Description of the nature of the
business.

(3) An affidavit (signed by a partner
if the facility is owned by a partnership
or an officer if owned by a corporation)
vertifying and/or acknowledging that:

(i) the facility is, as of the date of the
application, engaged in the business of
building, repairing or dismantling ex-
clusively small commercial vessels and
that it does not then nor foreseeably
will it engage in the building, repairing
or dismantling of other than small ves-
sels.

(ii) The facility does not receive any
Federal maritime subsidy.

(iii) The signator has the duty to im-
mediately inform the district director
of any change in these or other condi-
tions likely to result in a termination
of an exemption.

(iv) the employer has secured appro-
priate compensation liability under a
State workers’ compensation law.

(v) Any false, relevant statements re-
lating to the application or the failure
to notify the district director of any
changes in circumstances likely to re-
sult in termination of the exemption
will be grounds for revocation of the
exemption certificate and will subject
the employer to all provisions of the
Act, including all duties, responsibil-
ities and penalties, retroactive to the
date of application or date of change in
circumstances, as appropriate.
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