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available records to assess the organi-
zation’s overall responsibility to ad-
minister Federal funds. As part of this
review, we may consider any informa-
tion that has come to our attention
and will consider the organization’s
history with regard to the management
of other grants, including DOL grants.
The failure to meet any one responsi-
bility test, except for those listed in
paragraphs (a)(1) and (a)(2) of this sec-
tion, does not establish that the orga-
nization is not responsible unless the
failure is substantial or persistent (for
two or more consecutive years). The re-
sponsibility tests include:

(1) The organization’s efforts to re-
cover debts (for which three demand
letters have been sent) established by
final agency action have been unsuc-
cessful, or that there has been failure
to comply with an approved repayment
plan;

(2) Established fraud or criminal ac-
tivity of a significant nature within
the organization.

(3) Serious administrative defi-
ciencies that we identify, such as fail-
ure to maintain a financial manage-
ment system as required by Federal
regulations;

(4) Willful obstruction of the audit
process;

(5) Failure to provide services to ap-
plicants as agreed to in a current or re-
cent grant or to meet applicable per-
formance standards;

(6) Failure to correct deficiencies
brought to the grantee’s attention in
writing as a result of monitoring ac-
tivities, reviews, assessments, or other
activities;

(7) Failure to return a grant closeout
package or outstanding advances with-
in 90 days of the grant expiration date
or receipt of closeout package, which-
ever is later, unless an extension has
been requested and granted; final bil-
lings reflecting serious cost category
or total budget cost overrun;

(8) Failure to submit required re-
ports;

(9) Failure to properly report and dis-
pose of government property as in-
structed by DOL;

(10) Failure to have maintained effec-
tive cash management or cost controls
resulting in excess cash on hand;
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(11) Failure to ensure that a sub-
recipient complies with its OMB Cir-
cular A-133 audit requirements speci-
fied at §667.200(b);

(12) Failure to audit a subrecipient
within the required period;

(13) Final disallowed costs in excess
of five percent of the grant or contract
award if, in the judgement of the grant
officer, the disallowances are egregious
findings and;

(14) Failure to establish a mechanism
to resolve a subrecipient’s audit in a
timely fashion.

(b) This responsibility review is inde-
pendent of the competitive process. Ap-
plicants which are determined to be
not responsible will not be selected as
potential grantees irrespective of their
standing in the competition.

Subpart B—Administrative Rules,
Costs and Limitations

§667.200 What general fiscal and ad-
ministrative rules apply to the use
of WIA title I funds?

(a) Uniform fiscal and administrative
requirements. (1) Except as provided in
paragraphs (a)(3) through (6) of this
section, State, local, and Indian tribal
government organizations that receive
grants or cooperative agreements
under WIA title I must follow the com-
mon rule “Uniform Administrative Re-
quirements for Grants and Cooperative
Agreements to State and Local Gov-
ernments’ which is codified at 29 CFR
part 97.

(2) Except as provided in paragraphs
(a)(3) through (7) of this section, insti-
tutions of higher education, hospitals,
other non-profit organizations, and
commercial organizations must the fol-
low the common rule implementing
OMB Circular A-110 which is codified
at 29 CFR part 95.

(3) In addition to the requirements at
29 CFR 95.48 or 29 CFR 97.36(i) (as ap-
propriate), all procurement contracts
and other transactions between Local
Boards and units of State or local gov-
ernments must be conducted only on a
cost reimbursement basis. No provision
for profit is allowed. (WIA sec.
184(a)(3)(B).)
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(4) In addition to the requirements at
29 CFR 95.42 or 29 CFR 97.36(b)(3) (as ap-
propriate), which address codes of con-
duct and conflict of interest issues re-
lated to employees:

(i) A State Board member or a Local
Board member or a Youth Council
member must neither cast a vote on,
nor participate in any decision-making
capacity, on the provision of services
by such member (or any organization
which that member directly rep-
resents), nor on any matter which
would provide any direct financial ben-
efit to that member or a member of his
immediate family.

(ii) Neither membership on the State
Board, the Local Board, the Youth
Council nor the receipt of WIA funds to
provide training and related services,
by itself, violates these conflict of in-
terest provisions.

(5) The addition method, described at
29 CFR 95.24 or 29 CFR 97.25(g2)(2) (as ap-
propriate), must be used for the all pro-
gram income earned under WIA title I
grants. When the cost of generating
program income has been charged to
the program, the gross amount earned
must be added to the WIA program.
However, the cost of generating pro-
gram income must be subtracted from
the amount earned to establish the net
amount of program income available
for use under the grants when these
costs have not been charged to the WIA
program.

(6) Any excess of revenue over costs
incurred for services provided by a gov-
ernmental or non-profit entity must be
included in program income. (WIA sec.
195(7)(A) and (B).)

(7) Interest income earned on funds
received under WIA title I must be in-
cluded in program income. (WIA sec.
195(7)(B)(iii).)

(8) On a fee-for-service basis, employ-
ers may use local area services, facili-
ties, or equipment funded under title I
of WIA to provide employment and
training activities to incumbent work-
ers:

(i) When the services, facilities, or
equipment are not being used by eligi-
ble participants;

(ii) If their use does not affect the
ability of eligible participants to use
the services, facilities, or equipment;
and
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(iii) If the income generated from
such fees is used to carry out programs
authorized under this title.

(b) Audit requirements. (1) All govern-
mental and non-profit organizations
must follow the audit requirements of
OMB Circular A-133. These require-
ments are found at 29 CFR 97.26 for
governmental organizations and at 29
CFR 95.26 for institutions of higher
education, hospitals, and other non-
profit organizations.

(2)(1) We are responsible for audits of
commercial organizations which are di-
rect recipients of Federal financial as-
sistance under WIA title I.

(ii) Commercial organizations which
are subrecipients under WIA title I and
which expend more than the minimum
level specified in OMB Circular A-133
($300,000 as of August 11, 2000) must
have either an organization-wide audit
conducted in accordance with A-133 or
a program specific financial and com-
pliance audit.

(c) Allowable costs/cost principles. All
recipients and subrecipients must fol-
low the Federal allowable cost prin-
ciples that apply to their kind of orga-
nizations. The DOL regulations at 29
CFR 95.27 and 29 CFR 97.22 identify the
Federal principles for determining al-
lowable costs which each kind of re-
cipient and subrecipient must follow.
The applicable Federal principles for
each kind of recipient are described in
paragraphs (c)(1) through (5) of this
section; all recipients must comply
with paragraphs (¢)(6) and (c¢)(7) of this
section. For those selected items of
cost requiring prior approval, the au-
thority to grant or deny approval is
delegated to the Governor for programs
funded under sections 127 or 132 of the
Act.

(1) Allowable costs for State, local,
and Indian tribal government organiza-
tions must be determined under OMB
Circular A-87, ‘“‘Cost Principles for
State, Local and Indian Tribal Govern-
ments.”’

(2) Allowable costs for non-profit or-
ganizations must be determined under
OMB Circular A-122, ‘“‘Cost Principles
for Non-Profit Organizations.”

(3) Allowable costs for institutions of
higher education must be determined
under OMB Circular A-21, ‘“Cost Prin-
ciples for Educational Institutions.”
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(4) Allowable costs for hospitals must
be determined in accordance under ap-
pendix E of 456 CFR part 74, ‘‘Principles
for Determining Costs Applicable to
Research and Development Under
Grants and Contracts with Hospitals.”

(5) Allowable costs for commercial
organizations and those non-profit or-
ganizations listed in Attachment C to
OMB Circular A-122 must be deter-
mined under the provisions of the Fed-
eral Acquisition Regulation (FAR), at
48 CFR part 31.

(6) For all types of entities, legal ex-
penses for the prosecution of claims
against the Federal Government, in-
cluding appeals to an Administrative
Law Judge, are unallowable.

(7) In addition to the allowable cost
provisions identified in paragraphs
(c¢)(1) through (6) of this section, the
cost of information technology—com-
puter hardware and software—will only
be allowable under WIA title I grants
when such computer technology is
“Year 2000 compliant.”” To meet this
requirement, information technology
must be able to accurately process
date/time (including, but not limited
to, calculating, comparing and se-
quencing) from, into and between the
twentieth and twenty-first centuries,
and the years 1999 and 2000. The infor-
mation technology must also be able to
make leap year calculations. Further-
more, ‘‘“Year 2000 compliant’ informa-
tion technology, when used in com-
bination with other information tech-
nology, must accurately process date/
time data if the other information
technology properly exchanges date/
time with it.

(d) Government-wide debarment and
suspension, and government-wide drug-
free workplace requirements. All WIA
title I grant recipients and subrecipi-
ents must comply with the govern-
ment-wide requirements for debarment
and suspension, and the government-
wide requirements for a drug-free
workplace, codified at 29 CFR part 98.

(e) Restrictions on lobbying. All WIA
title I grant recipients and subrecipi-
ents must comply with the restrictions
on lobbying which are codified in the
DOL regulations at 29 CFR part 93.

(f) Nondiscrimination. All WIA title I
recipients, as the term is defined in 29
CFR 37.4, must comply with the non-
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discrimination and equal opportunity
provisions of WIA section 188 and its
implementing regulations found at 29
CFR part 37. Information on the han-
dling of discrimination complaints by
participants and other interested par-
ties may be found in 29 CFR 37.70
through 37.80, and in §667.600(g).

(g) Nepotism. (1) No individual may be
placed in a WIA employment activity if
a member of that person’s immediate
family is directly supervised by or di-
rectly supervises that individual.

(2) To the extent that an applicable
State or local legal requirement re-
garding nepotism is more restrictive
than this provision, such State or local
requirement must be followed.

§667.210 What administrative cost lim-
its apply to Workforce Investment
Act title I grants?

(a) Formula grants to States:

(1) As part of the 15 percent that a
State may reserve for Statewide activi-
ties, the State may spend up to five
percent (5%) of the amount allotted
under sections 127(b)(1), 132(b)(1) and
132(b)(2) of the Act for the administra-
tive costs of Statewide workforce in-
vestment activities.

(2) Local area expenditures for ad-
ministrative purposes under WIA for-
mula grants are limited to no more
than ten percent (10%) of the amount
allocated to the local area under sec-
tions 128(b) and 133(b) of the Act.

(3) Neither the five percent (6%) of
the amount allotted that may be re-
served for Statewide administrative
costs nor the ten percent (10%) of the
amount allotted that may be reserved
for local administrative costs needs to
be allocated back to the individual
funding streams.

(b) Limits on administrative costs for
programs operated under subtitle D of
title I will be identified in the grant or
contract award document.

(¢c) In a One-Stop environment, ad-
ministrative costs borne by other
sources of funds, such as the Wagner-
Peyser Act, are not included in the ad-
ministrative cost limit calculation.
Each program’s administrative activi-
ties area chargeable to its own grant
and subject to its own administrative
cost limitations.
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