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items over which the State agency has
indirect or minimal control.

(i) Generally, for example, a State
agency has direct and substantial con-
trol over the delivery of job services
such as referrals to jobs, job develop-
ment contacts, applicant counseling,
referrals to supportive services and the
conduct of field checks.

(ii) State agencies, however, have
only indirect control over the outcome
of services. State agencies, for exam-
ple, cannot guarantee that an employer
will hire a referred applicant, nor can
they guarantee that the terms and con-
ditions of employment will be as stated
on a job order.

(iii) Outside forces, moreover, such as
a sudden heavy increase in unemploy-
ment rates, a strike by State agency
employees, or a severe drought or flood
may skew the results measured by pro-
gram performance data;

(4) The ETA shall consider a State
agency’s failure to keep accurate and
complete program performance data
required by JS regulations as a viola-
tion of the JS regulations.

§656.605 Communication of findings
to State agencies.

(a) The Regional Administrator shall
inform State agencies in writing of the
results of review and assessment ac-
tivities and, as appropriate, shall dis-
cuss with the State Administrator the
impact or action required by ETA as a
result of review and assessment activi-
ties.

(b) The ETA national office shall
transmit the results of any review and
assessment activities conducted by it
to the Regional Administrator who
shall send the information to the State
agency.

(c) Whenever the review and assess-
ment indicates a State agency viola-
tion of JS regulations or its State
agency program budget plan, the Re-
gional Administrator shall follow the
procedures set forth at subpart H of
this part.

(d) Regional Administrators shall fol-
low-up any corrective action plan im-
posed on a State agency under subpart
H of this part by further review and as-
sessment of the State agency pursuant
to this subpart.

§658.702

Subpart H—Federal Application of
Remedial Action to State
Agencies

AUTHORITY: Wagner-Peyser Act of 1933, as
amended, 29 U.S.C. 49 et seq.; 5 U.S.C. 301 et
seq.

§658.700 Scope and purpose of sub-
part.

This subpart sets forth the proce-
dures which ETA shall follow upon ei-
ther discovering independently or re-
ceiving from other(s) information indi-
cating that State agencies may not be
adhering to JS regulations.

§658.701 Statements of policy.

(a) It is the policy of the Employ-
ment and Training Administration
(ETA) to take all necessary action, in-
cluding the imposition of the full range
of sanctions set forth in this subpart,
to ensure that State agencies comply
with all requirements established by
JS regulations.

(b) It is the policy of ETA to initiate
decertification procedures against
State agencies in instances of serious
or continual violations of JS regula-
tions if less stringent remedial actions
taken in accordance with this subpart
fail to resolve noncompliance.

(c) It is the policy of the ETA to act
on information concerning alleged vio-
lations by State agencies of the JS reg-
ulations received from any person or
organization.

§658.702 Initial action by the Regional
Administrator.

(a) The ETA Regional Administrator
shall be responsible for ensuring that
all State agencies in his/her region are
in compliance with JS regulations.

(b) Wherever a Regional Adminis-
trator discovers or is apprised of pos-
sible State agency violations of JS reg-
ulations by the review and assessment
activities under subpart G of this part,
or through required reports or written
complaints from individuals, organiza-
tions or employers which are elevated
to ETA after the exhaustion of State
agency administrative remedies, the
Regional Administrator shall conduct
an investigation. Within 10 days after
receipt of the report or other informa-
tion, the Regional Administrator shall
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make a determination whether there is
probable cause to believe that a State
agency has violated JS regulations.

(c) The Regional Administrator shall
accept complaints regarding possible
State agency violations of JS regula-
tions from employee organizations,
employers or other groups, without ex-
haustion of the complaint process de-
scribed at subpart E, if the Regional
Administrator determines that the na-
ture and scope of the complaint are
such that the time required to exhaust
the administrative procedures at the
State level would adversely affect a
significant number of applicants. In
such cases, the Regional Administrator
shall investigate the matter within 10
working days, may provide the State
agency 10 working days for comment,
and shall make a determination within
an additional 10 working days whether
there is probable cause to believe that
the State agency has violated JS regu-
lations.

(d) If the Regional Administrator de-
termines that there is no probable
cause to believe that a State agency
has violated JS regulations, he/she
shall retain all reports and supporting
information in ETA files. In all cases
where the Regional Administrator has
insufficient information to make a
probable cause determination, he/she
shall so notify the Administrator in
writing and the time for the investiga-
tion shall be extended 20 additional
working days.

(e) If the Regional Administrator de-
termines that there is probable cause
to believe that a State agency has vio-
lated JS regulations, he/she shall issue
a Notice of Initial Findings of Non-
compliance by registered mail to the
offending State agency. The Notice
will specify the nature of the violation,
cite the regulations involved, and indi-
cate corrective action which may be
imposed in accordance with paragraphs
(g) and (h) of this section. If the non-
compliance involves services to
MSFWs or the JS complaint system, a
copy of said notice shall be sent to the
National MSFW Monitor Advocate.

(f)(1) The State agency shall have 20
working days to comment on the find-
ings, or a longer period, up to 20 addi-
tional days, if the Regional Adminis-
trator determines that such a longer

20 CFR Ch. V (4-1-01 Edition)

period is appropriate. The State agen-
cy’s comments shall include agreement
or disagreement with the findings and
suggested corrective actions, where ap-

propriate.
(2) After the period elapses, the Re-
gional Administrator shall prepare

within 20 working days, written final
findings which specify whether or not
the State agency has violated JS regu-
lations. If in the final findings the Re-
gional Administrator determines that
the State agency has not violated JS
regulations, the Regional Adminis-
trator shall notify the State Adminis-
trator of this finding and retain sup-
porting documents in his/her files. If
the final finding involves services to
MSFWs or the JS complaint system,
the Regional Administrator shall also
notify the National Monitor Advocate.
If the Regional Administrator deter-
mines that a State agency has violated
JS regulations, the Regional Adminis-
trator shall prepare a Final Notice of
Noncompliance which shall specify the
violation(s) and cite the regulations in-
volved. The Final Notice of Noncompli-
ance shall be sent to the State agency
by registered mail. If the noncompli-
ance involves services to MSFWs or the
JS complaint system, a copy of the
Final Notice shall be sent to the Na-
tional MSFW Monitor Advocate.

(g) If the violation involves the
misspending of grant funds, the Re-
gional Administrator may order in the
Final Notice of Noncompliance a dis-
allowance of the expenditure and may
either demand repayment or withhold
future funds in the amount in question.
If the Regional Administrator dis-
allows costs, the Regional Adminis-
trator shall give the reasons for the
disallowance, inform the State agency
that the disallowance is effective im-
mediately and that no more funds may
be spent in the unallowed manner, and
offer the State agency the opportunity
to request a hearing pursuant to
§6568.707. The offer, or the acceptance of
an offer of a hearing, however, shall
not stay the effectiveness of the dis-
allowance. The Regional Administrator
shall keep complete records of the dis-
allowance.

(h) If the violation does not involve
misspending of grant funds or the Re-
gional Administrator determines that
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the circumstances warrant other ac-
tion:

(1) The Final Notice of Noncompli-
ance shall direct the State agency to
implement a specific corrective action
plan to correct all violations. If the
State agency’s comment demonstrates
with supporting evidence (except where
inappropriate) that all violations have
already been corrected, the Regional
Administrator need not impose a cor-
rective action plan and instead may
cite the violations and accept their res-
olution, subject to follow-up review, if
necessary. If the Regional Adminis-
trator determines that the violation(s)
cited had been found previously and
that the corrective action(s) taken had
not corrected the violation(s) contrary
to the findings of previous follow-up re-
views, the Regional Administrator
shall apply remedial actions to the
State agency pursuant to §658.704.

(2) The Final Notice of Noncompli-
ance shall specify the time by which
each corrective action must be taken.
This period shall not exceed 40 working
days unless the Regional Adminis-
trator determines that exceptional cir-
cumstances necessitate corrective ac-
tions requiring a longer time period. In
such cases, and if the violations in-
volve services to MSFWs or the JS
complaint system, the Regional Ad-
ministrator shall notify the Adminis-
trator in writing of the exceptional cir-
cumstances which necessitate a longer
time period, and shall specify that time
period. The specified time period shall
commence with the date of signature
on the registered mail receipt.

(3) When the time period provided for
in paragraph (h)(2) of this section
elapses, ETA staff shall review the
State agency’s efforts as documented
by the State agency to determine if the
corrective action(s) has been taken and
if the State agency has achieved com-
pliance with JS regulations. If nec-
essary, ETA staff shall conduct a fol-
low-up visit as part of this review.

(4) If, as a result of this review, the
Regional Administrator determines
that the State agency has corrected
the violation(s), the Regional Adminis-
trator shall record the basis for this de-
termination, notify the State agency,
send a copy to the Administrator, and
retain a copy in ETA files.

§658.702

(5) If, as a result of this review, the
Regional Administrator determines
that the State has taken corrective ac-
tion but is unable to determine if the
violation has been corrected due to
seasonality or other factors, the Re-
gional Administrator shall notify in
writing the State agency and the Ad-
ministrator of his/her findings. The Re-
gional Administrator shall conduct fur-
ther follow-up at an appropriate time
to make a final determination if the
violation has been corrected. If the Re-
gional Administrator’s further follow-
up reveals that violations have not
been corrected, the Regional Adminis-
trator shall apply remedial actions to
the State agency pursuant to §658.704.

(6) If, as a result of the review the
Regional Administrator determines
that the State agency has not cor-
rected the violations and has not made
good faith efforts and adequate
progress toward the correction of the
violations, the Regional Administrator
shall apply remedial actions to the
State agency pursuant to §658.704.

(7 If, as a result of the review, the
Regional Administrator determines
that the State agency has made good
faith efforts and adequate progress to-
ward the correction of the violation
and it appears that the violation will
be fully corrected within a reasonable
time period, the State agency shall be
advised by registered mail (with a copy
sent to the Administrator) of this con-
clusion, of remaining differences, of
further needed corrective action, and
that all deficiencies must be corrected
within a specified time period. This pe-
riod shall not exceed 40 working days
unless the Regional Administrator de-
termines that exceptional cir-
cumstances necessitate corrective ac-
tion requiring a longer time period. In
such cases, the Regional Administrator
shall notify the Administrator in writ-
ing of the exceptional circumstances
which necessitate a longer time period,
and shall specify that time period. The
specified time period shall commence
with the date of signature on the reg-
istered mail receipt.

(8) (i) If the State agency has been
given an additional time period pursu-
ant to paragraph (b)(7) of this section,
ETA staff shall review the State agen-
cy’s efforts as documented by the State
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agency at the end of the time period. If
necessary, ETA shall conduct a follow-
up visit as part of this review.

(ii) If the State agency has corrected
the violation(s), the Regional Adminis-
trator shall document that finding, no-
tify in writing the State agency and
the Administrator, and retain sup-
porting documents in ETA files. If the
State agency has not corrected the vio-
lation(s), the Regional Administrator
shall apply remedial actions pursuant
to §658.704.

§658.703 Emergency corrective action.

In critical situations as determined
by the Regional Administrator, where
it is necessary to protect the integrity
of the funds, or insure the proper oper-
ation of the program, the Regional Ad-
ministrator may impose immediate
corrective action. Where immediate
corrective action is imposed, the Re-
gional Administrator shall notify the
State agency of the reason for impos-
ing the corrective action prior to pro-
viding the State agency an opportunity
to comment.

§658.704 Remedial actions.

(a) If a State agency fails to correct
violations as determined pursuant to
§6568.702, the Regional Administrator
shall apply one or more of the fol-
lowing remedial actions to the State
agency:

(1) Imposition of special reporting re-
quirements for a specified period of
time;

(2) Restrictions of obligational au-
thority within one or more expense
classifications;

(3) Implementation of specific oper-
ating systems or procedures for a speci-
fied time;

(4) Requirement of special training
for State agency personnel;

(5) With the approval of the Assistant
Secretary and after affording the State
Administrator the opportunity to re-
quest a conference with the Assistant
Secretary, the elevation of specific de-
cision-making functions from the
State Administrator to the Regional
Administrator;

(6) With the approval of the Assistant
Secretary and after affording the State
Administrator the opportunity to re-
quest a conference with the Assistant
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Secretary, the imposition of Federal
staff in key State agency positions;

(7) With the approval of the Assistant
Secretary and after affording the State
Administrator the opportunity to re-
quest a conference with the Assistant
Secretary, funding of the State agency
on a short-term basis or partial with-
holding of funds for a specific function
or for a specific geographical area;

(8) Holding of public hearings in the
State on the State agency’s defi-
ciencies;

(9) Disallowance of funds pursuant to
§658.702(g); or

(10) If the matter involves a serious
or continual violation, the initiation of
decertification procedures against the
State agency, as set forth in paragraph
(e) of this section.

(b) The Regional Administrator shall
send, by registered mail, a Notice of
Remedial Action to the State agency.
The Notice of Remedial Action shall
set forth the reasons for the remedial
action. When such a notice is the result
of violations of regulations governing
services to MSFWs (20 CFR 653.100 et
seq.) or the JS complaint system (20
CFR 658.400 et seq.), a copy of said no-
tice shall be sent to the USES Admin-
istrator, who shall publish the notice
promptly in the FEDERAL REGISTER.

(c) If the remedial action is other
than decertification, the notice shall
state that the remedial action shall
take effect immediately. The notice
shall also state that the State agency
may request a hearing pursuant to
§658.707 by filing a request in writing
with the Regional Administrator pur-
suant to §658.707 within 20 working
days of the State agency’s receipt of
the notice. The offer of hearing, or the
acceptance thereof, however, shall not
stay the implementation of remedial
action.

(d) Within 60 working days after the
initial application of remedial action,
the Regional Administrator shall con-
duct a review of the State agency’s
compliance with JS regulations unless
the Regional Administrator determines
that a longer time period is necessary.
In such cases, the Regional Adminis-
trator shall notify the USES Adminis-
trator in writing of the circumstances
which necessitate a longer time period,
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