§416.995

When we decide whether medically nec-
essary treatment is available, we will
consider such things as (but not lim-
ited to)—

(i) The location of an institution or
facility or place where treatment, serv-
ices, or resources could be provided to
you in relationship to where you re-
side;

(ii) The availability and cost of
transportation for you and your payee
to the place of treatment;

(iii) Your general health, including
your ability to travel for the treat-
ment;

(iv) The capacity of an institution or
facility to accept you for appropriate
treatment;

(v) The cost of any necessary medica-
tions or treatments that are not paid
for by Medicaid or another insurer or
source; and

(vi) The availability of local commu-
nity resources (e.g., clinics, charitable
organizations, public assistance agen-
cies) that would provide free treatment
or funds to cover treatment.

(3) When we will not require evidence of
treatment that is medically necessary and
available. We will not require your rep-
resentative payee to present evidence
that you are and have been receiving
treatment if we find that the condi-
tion(s) that was the basis for providing
you benefits is not amenable to treat-
ment.

(4) Removal of a payee who does not
provide evidence that a child is and has
been receiving treatment that is medically
necessary and available. If your rep-
resentative payee refuses without good
cause to provide evidence that you are
and have been receiving treatment that
is medically necessary and available,
we may, if it is in your best interests,
suspend payment of benefits to the rep-
resentative payee, and pay benefits to
another payee or to you. When we de-
cide whether your representative payee
had good cause, we will consider fac-
tors such as the acceptable reasons for
failure to follow prescribed treatment
in §416.930(c) and other factors similar
to those describing good cause for
missing deadlines in §416.1411.

(5) If you do not have a representative
payee. If you do not have a representa-
tive payee and we make your payments
directly to you, the provisions of this
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paragraph do not apply to you. How-
ever, we may still decide that you are
failing to follow prescribed treatment
under the provisions of §416.930, if the
requirements of that section are met.

[66 FR 5562, Feb. 11, 1991; 56 FR 13266, 13365,
Apr. 1, 1991, as amended at 58 FR 47586, Sept.
9, 1993; 59 FR 1637, Jan. 12, 1994; 62 FR 6430,
Feb. 11, 1997; 62 FR 13538, 13733, Mar. 21, 1997;
656 FR 16815, Mar. 30, 2000; 656 FR 54790, Setp.
11, 2000]

§416.995 If we make a determination
that your physical or mental im-
pairment(s) has ceased, did not
exist or is no longer disabling (Med-
ical Cessation Determination).

If we make a determination that the
physical or mental impairment(s) on
the basis of which disability or blind-
ness benefits were payable has ceased,
did not exist or is no longer disabling
(a medical cessation determination),
your benefits will stop. You will re-
ceive a written notice explaining this
determination and the month your
benefits will stop. The written notice
will also explain your right to appeal if
you disagree with our determination
and your right to request that your dis-
ability or blindness benefits be contin-
ued under §416.996. The continued ben-
efit provisions of this section do not
apply to an initial determination on an
application for disability or blindness
benefits or to a determination that you
were disabled or blind only for a speci-
fied period of time.

[563 FR 29023, Aug. 2, 1988]

§416.996 Continued disability or blind-
ness benefits pending appeal of a
medical cessation determination.

(a) General. If we determine that you
are not eligible for disability or blind-
ness benefits because the physical or
mental impairment(s) on the basis of
which such benefits were payable is
found to have ceased, not to have ex-
isted, or to no longer be disabling, and
you appeal that determination, you
may choose to have your disability or
blindness benefits, including special
cash benefits or special SSI eligibility
status under §§416.261 and 416.264, con-
tinued pending reconsideration and/or
a hearing before an administrative law
judge on the disability/blindness ces-
sation determination. If you appeal a
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medical cessation under both title II
and title XVI (a concurrent case), the
title II claim will be handled in accord-
ance with title II regulations while the
title XVI claim will be handled in ac-
cordance with the title XVI regula-
tions.

(1) Benefits may be continued under
this section only if the determination
that your physical or mental impair-
ment(s) has ceased, has never existed,
or is no longer disabling is made after
October 1984.

(2) Continued benefits under this sec-
tion will stop effective with the earlier
of: (i) The month before the month in
which an administrative law judge’s
hearing decision finds that your phys-
ical or mental impairment(s) has
ceased, has never existed, or is no
longer disabling or the month before
the month of a new administrative law
judge decision (or final action is taken
by the Appeals Council on the adminis-
trative law judge’s recommended deci-
sion) if your case was sent back to an
administrative law judge for further
action; or (ii) the month before the
month in which no timely request for
reconsideration or administrative law
judge hearing is pending after notifica-
tion of our initial or reconsideration
cessation determination. These bene-
fits may be stopped or adjusted because
of certain events (such as, change in in-
come or resources or your living ar-
rangements) which may occur while
you are receiving these continued ben-
efits, in accordance with §416.1336(b).

(b) Statement of choice. If you or an-
other party (see §416.1432(a)) request
reconsideration under §416.1409 or a
hearing before an administrative law
judge in accordance with §416.1433 on
our determination that your physical
or mental impairment(s) has ceased,
has never existed, or is no longer dis-
abling, or if your case is sent back (re-
manded) to an administrative law
judge for further action, we will ex-
plain your right to receive continued
benefits and ask you to complete a
statement indicating that you wish to
have benefits continued pending the
outcome of the reconsideration or ad-
ministrative law judge hearing. If you
request reconsideration and/or hearing
but you do not want to receive contin-
ued benefits, we will ask you to com-

§416.996

plete a statement declining continued
benefits indicating that you do not
want to have your benefits continued
during the appeal. A separate election
must be made at each level of appeal.

(c) What you must do to receive contin-
ued benefits pending notice of our recon-
sideration determination. (1) If you want
to receive continued benefits pending
the outcome of your request for recon-
sideration, you must request reconsid-
eration and continuation of benefits no
later than 10 days after the date you
receive the notice of our initial deter-
mination that your physical or mental
impairment(s) has ceased, has never
existed, or is no longer disabling. Re-
consideration must be requested as
provided in §416.1409, and you must re-
quest continued benefits using a state-
ment in accordance with paragraph (b)
of this section.

(2) If you fail to request reconsider-
ation and continued benefits within the
10-day period required by paragraph
(c)(1) of this section, but later ask that
we continue your benefits pending a re-
considered determination, we will use
the rules in §416.1411 to determine
whether good cause exists for your fail-
ing to request benefit continuation
within 10 days after receipt of the no-
tice of the initial cessation determina-
tion. If you request continued benefits
after the 10-day period, we will con-
sider the request to be timely and will
pay continued benefits only if good
cause for delay is established.

(d) What you must do to receive contin-
ued benefits pending an administrative
law judge’s decision. (1) To receive con-
tinued benefits pending an administra-
tive law judge’s decision on our recon-
sideration determination, you must re-
quest a hearing and continuation of
benefits no later than 10 days after the
date you receive the notice of our re-
consideration determination that your
physical or mental impairment(s) has
ceased, has never existed, or is no
longer disabling. A hearing must be re-
quested as provided in §416.1433, and
you must request continued benefits
using a statement in accordance with
paragraph (b) of this section.

(2) If you fail to request a hearing
and continued benefits within the 10-
day period required under paragraph
(d)(1) of this section, but you later ask
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that we continue your benefits pending
an administrative law judge’s decision,
we will use the rules as provided in
§416.1411 to determine whether good
cause exists for your failing to request
benefit continuation within 10 days
after receipt of the reconsideration de-
termination. If you request continued
benefits after the 10-day period, we will
consider the delayed request to be
timely and will pay continued benefits
only if good cause for delay is estab-
lished.

(e) What you must do when your case is
remanded to an administrative law judge.
If we send back (remand) your case to
an administrative law judge for further
action under the rules provided in
§416.1477, and the administrative law
judge’s decision or dismissal order
issued on your medical cessation ap-
peal is vacated and is no longer in ef-
fect, you may be eligible for continued
benefits pending a new decision by the
administrative law judge or final ac-
tion by the Appeals Council on the ad-
ministrative law judge’s recommended
decision.

(1) When your case is remanded to an
administrative law judge, and you have
elected to receive continued benefits,
we will contact you to update our file
to verify that you continue to meet the
nonmedical requirements to receive
benefits based on disability or blind-
ness. To determine your correct pay-
ment amount, we will ask you to pro-
vide information about events such as
changes in living arrangements, in-
come, or resources since our last con-
tact with you. If you have returned to
work, we will request additional infor-
mation about this work activity. Un-
less your earnings cause your income
to be too much to receive benefits,
your continued benefits will be paid
while your appeal of the medical ces-
sation of your disability/blindness is
still pending, unless you have com-
pleted a trial work period and are en-
gaging in substantial gainful activity.
If you have completed a trial work pe-
riod and previously received continued
benefits you may still be eligible for
special cash benefits under §416.261 or
special SSI eligibility status under
§416.264. (Effective July 1, 1987, a title
XVI individual is no longer subject to a
trial work period or cessation based on
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engaging in substantial gainful activ-
ity in order to be eligible for special
benefits under §416.261 or special status
under §416.264.) If we determine that
you no longer meet a requirement to
receive benefits, we will send you a
written notice. The written notice will
explain why your continued benefits
will not be reinstated or will be for an
amount less than you received before
the prior administrative law judge’s de-
cision. The notice will also explain
your right to reconsideration under
§416.1407, if you disagree. If you request
a reconsideration, you will have the
chance to explain why you believe your
benefits should be reinstated or should
be at a higher amount. If the final deci-
sion on your appeal of your medical
cessation is a favorable one, we will
send you a written notice in which we
will advise you of any right to reenti-
tlement to benefits including special
benefits under §416.261 or special status
under §416.264. If you disagree with our
determination on your appeal, you will
have the right to appeal this decision.

(2) After we verify that you meet all
the nonmedical requirements to re-
ceive benefits as stated in paragraph
(e)(1) of this section, and if you pre-
viously elected to receive continued
benefits pending the administrative
law judge’s decision, we will start con-
tinued benefits again. We will send you
a notice telling you this. You do not
have to complete a request to have
these same benefits continued through
the month before the month the new
decision or order of dismissal is issued
by the administrative law judge or
through the month before the month
the Appeals Council takes final action
on the administrative law judge’s rec-
ommended decision. These continued
benefits will begin again with the first
month of nonpayment based on the
prior administrative law judge hearing
decision or dismissal order. Our notice
explaining continued benefits will also
tell you to report to us any changes or
events that affect your receipt of bene-
fits.

(3) When your case is remanded to an
administrative law judge, and if you
did not previously elect to have bene-
fits continued pending an administra-
tive law judge decision, we will send
you a notice telling you that if you
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want to change that election, you must
request to do so no later than 10 days
after you receive our notice. If you do
make this new election, and after we
verify that you meet all the nonmed-
ical requirements as explained in para-
graph (e)(1) of this section, benefits
will begin with the month of the Ap-
peals Council remand order and will
continue as stated in paragraph (e)(2)
of this section.

(4) If a court orders that your case be
sent back to us (remanded) and your
case is sent to an administrative law
judge for further action under the rules
provided in §416.1483, the administra-
tive law judge’s decision or dismissal
order on your medical cessation appeal
is vacated and is no longer in effect.
You may be eligible for continued ben-
efits pending a new decision by the ad-
ministrative law judge or final action
by the Appeals Council on the adminis-
trative law judge’s recommended deci-
sion. In these court-remanded cases
reaching the administrative law judge,
we will follow the same rules provided
in paragraph (e) (1), (2), and (3) of this
section.

(f) What if your benefits are suspended,
reduced or terminated for other reasons. If
we determine that your payments
should be reduced, suspended or termi-
nated for reasons not connected with
your medical condition (see subpart M
of Regulations No. 16) benefits may be
continued under the procedure de-
scribed in §416.1336.

(g) Responsibility to pay back continued
benefits. (1) If the final decision of the
Secretary affirms the determination
that you are not entitled to benefits,
you will be asked to pay back any con-
tinued benefits you receive. However,
you will have the right to ask that you
not be required to pay back the bene-
fits as described in the overpayment re-
covery and waiver provisions of sub-
part E of this part.

(2) Waiver of recovery of an overpay-
ment resulting from continued benefits
to you may be considered as long as
the cessation determination was ap-
pealed in good faith. We will assume
that your appeal was made in good
faith and, therefore, you have the right
to waiver consideration unless you fail
to cooperate in connection with the ap-
peal, e.g., if you fail (without good rea-

§416.1001

son) to give us medical or other evi-
dence we request, or to go for a phys-
ical or mental examination when re-
quested, in connection with the appeal.
In determining whether you have good
cause for failure to cooperate and,
thus, whether an appeal was made in
good faith, we will take into account
any physical, mental, educational, or
linguistic limitations (including any
lack of facility with the English lan-
guage) you may have which may have
caused your failure to cooperate.

[63 FR 29023, Aug. 2, 1988; 53 FR 39015, Oct. 4,
1988, as amended at 59 FR 1637, Jan. 12, 1994]

§416.998 If you become disabled by an-
other impairment(s).

If a new severe impairment(s) begins
in or before the month in which your
last impairment(s) ends, we will find
that your disability is continuing. The
new impairment(s) need not be ex-
pected to last 12 months or to result in
death, but it must be severe enough to
keep you from doing substantial gain-
ful activity, or severe enough so that
you are still disabled under §416.994, or,
if you are a child, to result in marked
and severe functional limitations.

[62 FR 6432, Feb. 11, 1997]

Subpart J—Determinations of
Disability

AUTHORITY: Secs. 702(a)(5), 1614, 1631, and
1633 of the Social Security Act (42 U.S.C.
902(a)(5), 1382c, 1383, and 1383b).

SOURCE: 46 FR 29211, May 29, 1981, unless
otherwise noted.

GENERAL PROVISIONS

§416.1001 Purpose and scope.

This subpart describes the standards
of performance and administrative re-
quirements and procedures for States
making determinations of disability
for the Commissioner under title XVI
of the Act. It also establishes the Com-
missioner’s responsibilities in carrying
out the disability determination func-
tion.

(a) Sections 416.1001 through 416.1003
describe the purpose of the regulations
and the meaning of terms frequently
used in the regulations. They also
briefly set forth the responsibilities of
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