§416.960

staff medical or psychological consult-
ant must assess residual functional ca-
pacity where it is required. This assess-
ment is based on all of the evidence we
have, including any statements regard-
ing what you can still do that have
been provided by treating or examining
physicians, consultative physicians, or
any other medical or psychological
consultant designated by the Commis-
sioner. See §416.945. For cases in the
disability hearing process, the respon-
sibility for deciding your residual func-
tional capacity rests with either the
disability hearing officer or, if the dis-
ability hearing officer’s reconsidered
determination is changed under
§416.918, with the Director of the Office
of Disability Hearings or his or her del-
egate. For cases at the Administrative
Law Judge hearing or Appeals Council
level, the responsibility for deciding
your residual functional capacity rests
with the Administrative Law Judge or
Appeals Council.

[66 FR 36970, Aug. 1, 1991, as amended at 62
FR 38454, July 18, 1997]

VOCATIONAL CONSIDERATIONS

§416.960 When your vocational back-
ground will be considered.

(a) General. If you are age 18 or older
and applying for benefits based on dis-
ability and we cannot decide whether
you are disabled on medical evidence
alone, we will consider your residual
functional capacity together with your
vocational background.

(b) Past relevant work. We will first
compare your residual functional ca-
pacity with the physical and mental
demands of the kind of work you have
done in the past. If you still have the
residual functional capacity to do your
past relevant work, we will find that
you can still do your past work, and we
will determine that you are not dis-
abled, without considering your voca-
tional factors of age, education, and
work experience.

(c) Other work. If we find that you
can no longer do the kind of work you
have done in the past, we will then con-
sider your residual functional capacity
together with your vocational factors
of age, education, and work experience
to determine whether you can do other
work. By other work we mean jobs that
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exist in significant numbers in the na-
tional economy.

[65 FR 11011, Mar. 26, 1990]

§416.961 Your ability to do work de-
pends upon your residual func-
tional capacity.

If you can do your previous work
(your usual work or other applicable
past work), we will determine that you
are not disabled. However, if your re-
sidual functional capacity is not
enough to enable you to do any of your
previous work, we must still decide if
you can do any other work. To do this,
we consider your residual functional
capacity, and your age, education, and
work experience. Any work (jobs) that
you can do must exist in significant
numbers in the national economy (ei-
ther in the region where you live or in
several regions of the country). Sec-
tions 416.963 through 416.965 explain
how we evaluate your age, education,
and work experience when we are de-
ciding whether or not you are able to
do other work.

§416.962 If you have done only ardu-
ous unskilled physical labor.

If you have only a marginal edu-
cation and work experience of 35 years
or more during which you did arduous
unskilled physical labor, and you are
not working and are no longer able to
do this kind of work because of a se-
vere impairment(s), we will consider
you unable to do lighter work, and
therefore, disabled. However, if you are
working or have worked despite your
impairment(s) (except where the work
is sporadic or is not medically advis-
able), we will review all the facts in
your case, and we may find that you
are not disabled. In addition, we will
consider that you are not disabled if
the evidence shows that you have
training or past work experience which
enables you to do substantial gainful
activity in another occupation with
your impairment, either on a full-time
or a reasonably regular part-time
basis.

Example: B is a 60-year-old miner with a
fourth grade education who has a life-long
history of arduous physical labor. B says
that he is disabled because of arthritis of the
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spine, hips, and knees, and other impair-
ments. Medical evidence shows a combina-
tion of impairments and establishes that
these impairments prevent B from per-
forming his usual work or any other type of
arduous physical labor. His vocational back-
ground does not show that he has skills or
capabilities needed to do lighter work which
would be readily transferable to another
work setting. Under these circumstances, we
will find that B is disabled.

§416.963 Your age as a vocational fac-
tor.

(a) General. ‘“‘Age’” means your chron-
ological age. When we decide whether
you are disabled under §416.920(f)(1), we
will consider your chronological age in
combination with your residual func-
tional capacity, education, and work
experience; we will not consider your
ability to adjust to other work on the
basis of your age alone. In determining
the extent to which age affects a per-
son’s ability to adjust to other work,
we consider advancing age to be an in-
creasingly limiting factor in the per-
son’s ability to make such an adjust-
ment, as we explain in paragraphs (c)
through (e) of this section. If you are
unemployed but you still have the abil-
ity to adjust to other work, we will
find that you are not disabled. In para-
graphs (b) through (e) of this section
and in appendix 2 of subpart P of part
404 of this chapter, we explain in more
detail how we consider your age as a
vocational factor.

(b) How we apply the age categories.
When we make a finding about your
ability to do other work under
§416.920(f)(1), we will use the age cat-
egories in paragraphs (c¢) through (e) of
this section. We will use each of the
age categories that applies to you dur-
ing the period for which we must deter-
mine if you are disabled. We will not
apply the age categories mechanically
in a borderline situation. If you are
within a few days to a few months of
reaching an older age category, and
using the older age category would re-
sult in a determination or decision
that you are disabled, we will consider
whether to use the older age category
after evaluating the overall impact of
all the factors of your case.

(¢c) Younger person. If you are a
younger person (under age 50), we gen-
erally do not consider that your age

§416.964

will seriously affect your ability to ad-
just to other work. However, in some
circumstances, we consider that per-
sons age 45-49 are more limited in their
ability to adjust to other work than
persons who have not attained age 45.
See Rule 201.17 in appendix 2 of subpart
P of part 404 of this chapter.

(d) Person closely approaching ad-
vanced age. If you are closely approach-
ing advanced age (age 50-54), we will
consider that your age along with a se-
vere impairment(s) and limited work
experience may seriously affect your
ability to adjust to other work.

(e) Person of advanced age. We con-
sider that at advanced age (age 55 or
older) age significantly affects a per-
son’s ability to adjust to other work.
We have special rules for persons of ad-
vanced age and for persons in this cat-
egory who are closely approaching re-
tirement age (age 60-64). See
§416.968(d)(4).

(f) Information about your age. We will
usually not ask you to prove your age.
However, if we need to know your
exact age to determine whether you
get disability benefits, we will ask you
for evidence of your age.

[45 FR 55621, Aug. 20, 1980, as amended at 65
FR 18001, Apr. 6, 2000]

§416.964 Your education as a voca-
tional factor.

(a) General. Education is primarily
used to mean formal schooling or other
training which contributes to your
ability to meet vocational require-
ments, for example, reasoning ability,
communication skills, and arithmet-
ical ability. However, if you do not
have formal schooling, this does not
necessarily mean that you are
uneducated or lack these abilities. Past
work experience and the kinds of re-
sponsibilities you had when you were
working may show that you have intel-
lectual abilities, although you may
have little formal education. Your
daily activities, hobbies, or the results
of testing may also show that you have
significant intellectual ability that can
be used to work.

(b) How we evaluate your education.
The importance of your educational
background may depend upon how
much time has passed between the
completion of your formal education
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