Social Security Administration

is at fault, we will consider all aspects
of the current and prior overpayment
situations, and where we determine the
individual is not at fault, we will waive
adjustment or recovery of the subse-
quent overpayment. In making any de-
termination or decision under this sec-
tion concerning whether an individual
is at fault, including a determination
or decision of whether the failure to re-
port the excess resources correctly and
in a timely manner was willful and
knowing, we will take into account any
physical, mental, educational, or lin-
guistic limitations (including any lack
of facility with the English language)
of the individual (and spouse if any).

[63 FR 16544, May 10, 1988, as amended at 59
FR 1636, Jan. 12, 1994]

§416.558 Notice relating to overpay-
ments and underpayments.

(a) Notice of overpayment and under-
payment determination. Whenever a de-
termination concerning the amount
paid and payable for any period is made
and it is found that, with respect to
any month in the period, more or less
than the correct amount was paid,
written notice of the correct and incor-
rect amounts for each such month in
the period will be sent to the individual
against whom adjustment or recovery
of the overpayment as defined in
§416.537(a) may be effected or to whom
the underpayment as defined in
§§416.536 and any amounts subject to
installment payments as defined in
§416.544 would be payable, notwith-
standing the fact that part or all of the
underpayment must be withheld in ac-
cordance with §416.543. When notifying
an individual of a determination of
overpayment, the Social Security Ad-
ministration will, in the notice, also
advise the individual that adjustment
or recovery is required, as set forth in
§416.571, except under certain specified
conditions, and of his or her right to
request waiver of adjustment or recov-
ery of the overpayment under the pro-
visions of §416.550.

(b) Notice of waiver determination.
Written notice of an initial determina-
tion of waiver shall be given the indi-
vidual in accordance with §416.1404 un-
less the individual was not given notice
of the overpayment in accordance with
paragraph (a) of this section.

§416.570

(c) Notice relating to installment pay-
ments to individuals whose drug addiction
or alcoholism is a contributing factor ma-
terial to the determination of disability.
Whenever a determination is made con-
cerning the amount of any benefits due
for a period that must be paid in in-
stallments, the written notice will also
explain the amount of the installment
payment and when an increased initial
installment payment may be made (as
described in §416.544). This written no-
tice will be sent to the individual and
his or her representative payee.

[40 FR 47764, Oct. 10, 1975, as amended at 55
FR 33668, Aug. 17, 1990; 60 FR 8150, Feb. 10,
1995]

§416.560 Recovery—refund.

An overpayment may be refunded by
the overpaid recipient or by anyone on
his or her behalf. Refund should be
made in every case where the overpaid
individual is not currently eligible for
SSI benefits. If the individual is cur-
rently eligible for SSI benefits and has
not refunded the overpayment, adjust-
ment as set forth in §416.570 will be
proposed.

[65 FR 33669, Aug. 17, 1990]

§416.570 Adjustment—general rule.

Where a recipient has been overpaid,
the overpayment has not been re-
funded, and waiver of adjustment or re-
covery is not applicable, any payment
due the overpaid recipient or his or her
eligible spouse (or recovery from the
estate of either or both when either or
both die before adjustment is com-
pleted) is adjusted for recovery of the
overpayment. Adjustment will gen-
erally be accomplished by withholding
each month the amount set forth in
§416.571 from the benefit payable to the
individual except that, when the over-
payment results from the disposition of
resources as provided by §§416.1240(b)
and 416.1244, the overpayment will be
recovered by withholding any pay-
ments due the overpaid recipient or his
or her eligible spouse before any fur-
ther payment is made. Absent a spe-
cific request from the person from
whom recovery is sought, no overpay-
ment made under title II or XVIII of
the Act shall be recovered by adjusting
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