§416.554

general rule in paragraph (a) of this
section.

[45 FR 72649, Nov. 3, 1980, as amended at 50
FR 48573, Nov. 26, 1985]

§416.554 Waiver of adjustment or re-
covery—against equity and good
conscience.

We will waive adjustment or recovery
of an overpayment when an individual
on whose behalf waiver is being consid-
ered is without fault (as defined in
§416.552) and adjustment or recovery
would be against equity and good con-
science. Adjustment or recovery is con-
sidered to be against equity and good
conscience if an individual changed his
or her position for the worse or relin-
quished a valuable right because of re-
liance upon a notice that payment
would be made or because of the incor-
rect payment itself. In addition, ad-
justment or recovery is considered to
be against equity and good conscience for
an individual who is a member of an el-
igible couple that is legally separated
and/or living apart for that part of an
overpayment not received, but subject
to recovery under §416.570.

Example 1: Upon being notified that he was
eligible for supplemental security income
payments, an individual signed a lease on an
apartment renting for $15 a month more
than the room he had previously occupied. It
was subsequently found that eligibility for
the payment should not have been estab-
lished. In such a case, recovery would be con-
sidered ‘‘against equity and good con-
science.”

Example 2: An individual fails to take ad-
vantage of a private or organization charity,
relying instead on the award of supplemental
security income payments to support him-
self. It was subsequently found that the
money was improperly paid. Recovery would
be considered ‘‘against equity and good con-
science.”

Example 3: Mr. and Mrs. Smith—members
of an eligible couple—separate in July. Later
in July, Mr. Smith receives earned income
resulting in an overpayment to both. Mrs.
Smith is found to be without fault in causing
the overpayment. Recovery from Mrs. Smith
of Mr. Smith’s part of the couple’s overpay-
ment is waived as being against equity and
good conscience. Whether recovery of Mr.
Smith’s portion of the couple’s overpayment
can be waived will be evaluated separately.

[60 FR 16375, Mar. 30, 1995]
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§416.555 Waiver of adjustment or re-
covery—impede administration.

Waiver of adjustment or recovery is
proper when the overpaid person on
whose behalf waiver is being considered
is without fault, as defined in §416.552,
and adjustment or recovery would im-
pede efficient or effective administra-
tion of title XVI due to the small
amount involved. The amount of over-
payment determined to meet such cri-
teria is measured by the current aver-
age administrative cost of handling
such overpayment case through such
adjustment or recovery processes. In
determining whether the criterion is
met, the overpaid person’s financial
circumstances are not considered.

[40 FR 47764, Oct. 10, 1975]

§416.556 Waiver of adjustment or re-
covery—countable resources in ex-
cess of the limits prescribed in
§416.1205 by $50 or less.

(a) If any overpayment with respect
to an individual (or an individual and
his or her spouse if any) is attributable
solely to the ownership or possession
by the individual (and spouse if any) of
countable resources having a value
which exceeds the applicable dollar fig-
ure specified in §416.1205 by an amount
of $560.00 or less, including those re-
sources deemed to an individual in ac-
cordance with §416.1202, such individual
(and spouse if any) shall be deemed to
have been without fault in connection
with the overpayment, and waiver of
adjustment or recovery will be made,
unless the failure to report the value of
the excess resources correctly and in a
timely manner was willful and know-
ing.

(b) Failure to report the excess re-
sources correctly and in a timely man-
ner will be considered to be willful and
knowing and the individual will be
found to be at fault when the evidence
clearly shows the individual (and
spouse if any) was fully aware of the
requirements of the law and of the ex-
cess resources and chose to conceal
these resources. When an individual in-
curred a similar overpayment in the
past and received an explanation and
instructions at the time of the previous
overpayment, we will generally find
the individual to be at fault. However,
in determining whether the individual
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