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(4) If the remaining countable income
exceeds the amount of the Federal ben-
efit rate, the State supplementary pay-
ment will be reduced by the amount of
such excess.

(Secs. 1102, 1614(f), 1616(a), 1631, Social Secu-
rity Act, as amended, 49 Stat. 647, as amend-
ed, 86 Stat. 1473, 1474(a), and 1475 (42 U.S.C.
1302, 1382c(f), 1382e(a), 1383))

[40 FR 7640, Feb. 21, 1975, as amended at 43
FR 39570, Sept. 6, 1978; 53 FR 25151, July 5,
1988]

§ 416.2030 Optional supplementation:
Variations in payments.

(a) Payment level. The level of State
supplementary payments may vary for
each category the State elects to in-
clude in its federally administered sup-
plement. These categorical variations
of payment levels must be specified in
the agreement between the Commis-
sioner and the State. If any State has
in effect for July 1974 an agreement
which provides for variations in addi-
tion to those specified in this section,
the State may, at its option, continue
such variations but only for periods
ending before July 1, 1976.

(1) Geographical variations. A State
may elect to include two different geo-
graphical variations. A third may be
elected if adequate justification, e.g.,
substantial differences in living costs,
can be demonstrated. All such vari-
ations must be readily identifiable by
county or ZIP code or other readily
identifiable factor.

(2) Living arrangements. In addition, a
State may elect up to six variations in
recognition of the different needs
which result from various living ar-
rangements. If a State elects six pay-
ment level variations based on dif-
ferences in living arrangements, one of
these six variations must apply only to
individuals in Medicaid facilities, that
is, facilities receiving title XIX pay-
ments with respect to such persons for
the cost of their care (see
§ 416.211(b)(1)). In any event, States are
limited to one payment level variation
for residents of Medicaid facilities.
Types of other living arrangements for
which payment variations may be al-
lowed include arrangements such as:

(i) Living alone;
(ii) Living with an ineligible spouse;
(iii) Personal care facility; or,

(iv) Domiciliary or congregate care
facility.

(b) Relationship to actual cost dif-
ferences. Under the agreement, vari-
ations in State supplementary pay-
ment levels will be permitted for each
living arrangement the State elects.
These differences must be based on ra-
tional distinctions between both the
types of living arrangements and the
costs of those arrangements.

(c) Effective month of State supple-
mentary payment category. The State
supplementary payment category
which applies in the current month
will be used to determine the State
payment level in that month. This rule
applies even if the countable income in
a prior month is used to determine the
amount of State supplementary pay-
ment.

[40 FR 7640, Feb. 21, 1975, as amended at 50
FR 48579, Nov. 26, 1985; 56 FR 41455, Aug. 21,
1991; 62 FR 38455, July 18, 1997]

§ 416.2035 Optional supplementation:
Additional State options.

(a) Residency requirement. A State or
political subdivision may impose, as a
condition of eligibility, a residency re-
quirement which excludes from eligi-
bility for State supplementary pay-
ment any individual who has resided in
such State (or political subdivision
thereof) for less than a minimum pe-
riod prescribed by the State. Any such
residency requirement will be specified
in the agreement.

(b) Lien and relative responsibility. A
State which elects Federal administra-
tion of its supplementary payments
may place a lien upon property of an
individual as a consequence of the re-
ceipt of such payments or may require
that a relative of the individual con-
tribute to a reasonable extent to the
support of the individual, providing it
is stated in the agreement that:

(1) The Commissioner has determined
that the specific State laws and their
enforcement are consistent with the
supplemental security income program
purpose of providing unencumbered
cash payments to recipients; and

(2) The Federal Government is not in-
volved in the administration of such
laws and will not vary the State sup-
plementary payment amount it makes
to comply with such laws; and
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(3) Neither the basic Federal benefit
nor any part of the State supple-
mentary payment financed by Federal
funds will be subject to the liens or en-
cumbrances of such laws.

[40 FR 7640, Feb. 21, 1975, as amended at 62
FR 38455, July 18, 1997]

§ 416.2040 Limitations on eligibility.
Notwithstanding any other provision

of this subpart, the eligibility of an in-
dividual (or couple) for optional State
supplementary payments administered
by the Federal Government in accord-
ance with this subpart shall be limited
as follows:

(a) Inmate of public institution. A per-
son who is a resident in a public insti-
tution for a month, is ineligible for a
Federal benefit for that month under
the provision of § 416.211(a), and does
not meet the requirements for any of
the exceptions in § 416.211 (b), (c), or (d),
or § 416.212, also shall be ineligible for a
federally administered State supple-
mentary payment for that month.

(b) Ineligible persons. No person who is
ineligible for a Federal benefit for any
month under sections 1611(e)(1)(A), (2),
(3), or (f) of the Act (failure to file; re-
fuses treatment for drug addiction or
alcoholism; outside the United States)
or section 1615 of the Act (refuses voca-
tional rehabilitation) or other reasons
(other than the amount of income)
shall be eligible for such State sup-
plementation for such month.

(c) Recipient eligible for benefits under
§ 416.212. A recipient who is institu-
tionalized and is eligible for either ben-
efit payable under § 416.212 for a month
or months may also receive federally
administered State supplementation
for that month. Additionally, a recipi-
ent who would be eligible for benefits
under § 416.212 but for countable income
which reduces his or her Federal SSI
benefit to zero, may still be eligible to
receive federally administered State
supplementation.

[40 FR 7640, Feb. 21, 1975, as amended at 56
FR 41455, Aug. 21, 1991; 61 FR 10280, Mar. 13,
1996]

§ 416.2045 Overpayments and under-
payments; federally administered
supplementation.

(a) Overpayments. Upon determina-
tion that an overpayment has been

made, adjustments will be made
against future federally administered
State supplementary payments for
which the person is entitled. Rules and
requirements (see §§ 416.550 through
416.586) in effect for recovery (or waiv-
er) of supplemental security income
benefit overpayments shall also apply
to the recovery (or waiver) of federally
administered State supplementary
overpaid amounts. If the overpaid per-
son’s entitlement to the State supple-
mentary payments is terminated prior
to recoupment of the overpaid State
supplementary payment amount, and
the overpayment cannot be recovered
from a Federal benefit payable under
this part, the person’s record will be
annotated (specifying the amount of
the overpayment) to permit
recoupment if the person becomes re-
entitled to supplementary payments of
such State or to a Federal benefit
under this part.

(b) Underpayments. Upon determina-
tion that an underpayment of State
supplementary payments is due and
payable, the underpaid amount shall be
paid to the underpaid claimant di-
rectly, or his representative. If the un-
derpaid person dies before receiving the
underpaid amount of State supple-
mentary payment the underpaid
amount shall be paid to the claimant’s
eligible spouse. If the deceased claim-
ant has no eligible spouse, no payment
of the underpaid amount shall be made.
(See §§ 416.538 through 416.543.)

[40 FR 7640, Feb. 21, 1975, as amended at 65
FR 16815, Mar. 30, 2000]

§ 416.2047 Waiver of State supple-
mentary payments.

(a) Waiver request in writing. Any per-
son who is eligible to receive State sup-
plementary payments or who would be
eligible to receive such State supple-
mentary payments may waive his right
to receive such payments if such per-
son makes a written request for waiver
of State supplementary payments. Any
such request made at time of applica-
tion for the Federal benefit shall be ef-
fective immediately. Any such request
filed after the application is filed shall
be effective the month the request is
received in a social security office, or
earlier if the recipient refunds to the
Social Security Administration the
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