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(3) If the representative did file an
answer to the charges, and if the hear-
ing officer believes that there is mate-
rial evidence available that was not
presented at the hearing, the hearing
officer may at any time before mailing
notice of the hearing decision reopen
the hearing to accept the additional
evidence.

(4) The hearing officer has the right
to decide the order in which the evi-
dence and the allegations will be pre-
sented and the conduct of the hearing.

(h) Evidence. The hearing officer may
accept evidence at the hearing, even
though it is not admissible under the
rules of evidence that apply to Federal
court procedure.

(i) Witnesses. Witnesses who testify at
the hearing shall do so under oath or
affirmation. Either the representative
or a person representing him or her
may question the witnesses. The other
party and that party’s representative
must also be allowed to question the
witnesses. The hearing officer may also
ask questions as considered necessary,
and shall rule upon any objection made
by either party about whether any
question is proper.

(j) Oral and written summation. (1) The
hearing officer shall give the represent-
ative and the other party a reasonable
time to present oral summation and to
file briefs or other written statements
about proposed findings of fact and
conclusions of law if the parties re-
quest it.

(2) The party that files briefs or other
written statements shall provide
enough copies so that they may be
made available to any other party to
the hearing who requests a copy.

(k) Record of hearing. In all cases, the
hearing officer shall have a complete
record of the proceedings at the hear-
ing made.

(l) Representation. The representative,
as the person charged, may appear in
person and may be represented by an
attorney or other representative.

(m) Failure to appear. If the rep-
resentative or the other party to the
hearing fails to appear after being noti-
fied of the time and place, the hearing
officer may hold the hearing anyway so
that the party present may offer evi-
dence to sustain or rebut the charges.
The hearing officer shall give the party

who failed to appear an opportunity to
show good cause for failure to appear.
If the party fails to show good cause,
he or she is considered to have waived
the right to be present at the hearing.
If the party shows good cause, the
hearing officer may hold a supple-
mental hearing.

(n) Dismissal of charges. The hearing
officer may dismiss the charges in the
event of the death of the representa-
tive.

(o) Cost of transcript. If the represent-
ative or the other party to a hearing
requests a copy of the transcript of the
hearing, the hearing officer will have it
prepared and sent to the party upon
payment of the cost, unless the pay-
ment is waived for good cause.

[45 FR 52106, Aug. 5, 1980, as amended at 56
FR 24132, May 29, 1991; 62 FR 38455, July 18,
1997; 63 FR 41418, Aug. 4, 1998]

§ 416.1570 Decision by hearing officer.

(a) General. (1) After the close of the
hearing, the hearing officer shall issue
a decision or certify the case to the Ap-
peals Council. The decision must be in
writing, will contain findings of fact
and conclusions of law, and be based
upon the evidence of record.

(2) If the hearing officer finds that
the charges against the representative
have been sustained, he or she shall ei-
ther—

(i) Suspend the representative for a
specified period of not less than 1 year,
nor more than 5 years, from the date of
the decision; or

(ii) Disqualify the representative
from acting as a representative in deal-
ings with us until he or she may be re-
instated under § 416.1599.

(3) The hearing officer shall mail a
copy of the decision to the parties at
their last known addresses. The notice
will inform the parties of the right to
request the Appeals Council to review
the decision.

(b) Effect of hearing officer’s decision.
(1) The hearing officer’s decision is
final and binding unless reversed or
modified by the Appeals Council upon
review.

(2) If the final decision is that a per-
son is disqualified from being a rep-
resentative in dealings with us, he or
she will not be permitted to represent
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anyone in dealings with us until au-
thorized to do so under the provisions
of § 416.1599.

(3) If the final decision is that a per-
son is suspended for a specified period
of time from being a representative in
dealings with us, he or she will not be
permitted to represent anyone in deal-
ings with us during the period of sus-
pension unless authorized to do so
under the provisions of § 416.1599.

[45 FR 52106, Aug. 5, 1980, as amended at 56
FR 24132, May 29, 1991]

§ 416.1575 Requesting review of the
hearing officer’s decision.

(a) General. After the hearing officer
issues a decision, either the representa-
tive or the other party to the hearing
may ask the Appeals Council to review
the decision.

(b) Time and place of filing request for
review. The party requesting review
shall file the request for review in writ-
ing with the Appeals Council within 30
days from the date the hearing officer
mailed the notice. The party request-
ing review shall certify that a copy of
the request for review and of any docu-
ments that are submitted have been
mailed to the opposing party.

§ 416.1576 Assignment of request for
review of the hearing officer’s deci-
sion.

Upon receipt of a request for review
of the hearing officer’s decision, the
matter will be assigned to a panel con-
sisting of three members of the Appeals
Council none of whom shall be the
Chair of the Appeals Council. The panel
shall jointly consider and rule by ma-
jority opinion on the request for review
of the hearing officer’s decision, in-
cluding a determination to dismiss the
request for review. Matters other than
a final disposition of the request for re-
view may be disposed of by the member
designated chair of the panel.

[56 FR 24132, May 29, 1991]

§ 416.1580 Appeals Council’s review of
hearing officer’s decision.

(a) Upon request, the Appeals Council
shall give the parties a reasonable time
to file briefs or other written state-
ments as to fact and law, and to appear
before the Appeals Council to present
oral argument.

(b) If a party files a brief or other
written statement with the Appeals
Council, he or she shall send a copy to
the opposing party and certify that the
copy has been sent.

§ 416.1585 Evidence permitted on re-
view.

(a) General. Generally, the Appeals
Council will not consider evidence in
addition to that introduced at the
hearing. However, if the Appeals Coun-
cil believes that the evidence offered is
material to an issue it is considering,
the evidence will be considered.

(b) Individual charged filed an answer.
(1) When the Appeals Council believes
that additional material evidence is
available, and the representative has
filed an answer to the charges, the Ap-
peals Council shall require that the
evidence be obtained. The Appeals
Council may name an administrative
law judge or a member of the Appeals
Council to receive the evidence.

(2) Before additional evidence is ad-
mitted into the record, the Appeals
Council shall mail a notice to the par-
ties telling them that evidence about
certain issues will be obtained, unless
the notice is waived. The Appeals
Council shall give each party a reason-
able opportunity to comment on the
evidence and to present other evidence
that is material to an issue it is consid-
ering.

(c) Individual charged did not file an
answer. If the representative did not
file an answer to the charges, the Ap-
peals Council will not permit the intro-
duction of evidence that was not con-
sidered at the hearing.

§ 416.1590 Appeals Council’s decision.

(a) The Appeals Council shall base its
decision upon the evidence in the hear-
ing record and any other evidence it
may permit on review. The Appeals
Council shall either—

(1) Affirm, reverse, or modify the
hearing officer’s decision;

(2) Return a case to the hearing offi-
cer when the Appeals Council considers
it appropriate.

(b) The Appeals Council, in changing
a hearing officer’s decision to suspend
a representative for a specified period,
shall in no event reduce the period of
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