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to avoid undue hardship. We will sus-
pend counting as a resource the uncom-
pensated value of the transferred asset
for any month in the 24-month period if
such counting will result in undue
hardship. We will resume counting the
uncompensated value as a resource for
any month of the 24-month period in
which counting will not result in undue
hardship. We will treat as part of the
24-month period any months during
which we suspend the counting of un-
compensated value.

(3) When undue hardship exists. Undue
hardship exists when:

(i) An individual alleges that failure
to receive SSI benefits would deprive
the individual of food or shelter; and

(ii) The applicable Federal benefit
rate (plus the federally-administered
State supplementary payment level)
exceeds the sum of: The individual’s
monthly countable and excludable in-
come and monthly countable and ex-
cludable liquid resources.

(e) Presumption that resource was
transferred to establish SSI or Medicaid
eligibility. Transfer of a resource for
less than fair market value is presumed
to have been made for the purpose of
establishing SSI or Medicaid eligibility
unless the individual (or eligible
spouse) furnishes convincing evidence
that the resource was transferred ex-
clusively for some other reason. Con-
vincing evidence may be pertinent doc-
umentary or non-documentary evi-
dence which shows, for example, that
the transfer was ordered by a court, or
that at the time of transfer the indi-
vidual could not have anticipated be-
coming eligible due to the existence of
other circumstances which would have
precluded eligibility. The burden of re-
butting the presumption that a re-
source was transferrred to establish
SSI or Medicaid eligibility rests with
the individual (or eligible spouse).

(f) Applicability. This section applies
only to transfers of resources that oc-
curred before July 1, 1988. Paragraphs
(d)(2) and (d)(3) of this section, regard-
ing undue hardship, are effective for
such transfers on or after April 1, 1988.

[48 FR 40885, Sept. 12, 1983, as amended at 50
FR 38982, Sept. 26, 1985; 53 FR 13257, Apr. 22,
1988; 55 FR 10419, Mar. 21, 1990]

§ 416.1247 Exclusion of a dedicated ac-
count in a financial institution.

(a) General. In determining the re-
sources of an individual (or spouse, if
any), the funds in a dedicated account
in a financial institution established
and maintained in accordance with
§ 416.640(e) will be excluded from re-
sources. This exclusion applies only to
benefits which must or may be depos-
ited in such an account, as specified in
§ 416.546, and accrued interest or other
earnings on these benefits. If these
funds are commingled with any other
funds (other than accumulated earn-
ings or interest) this exclusion will not
apply to any portion of the funds in the
dedicated account.

(b) Exclusion during a period of suspen-
sion or termination—(1) Suspension. The
exclusion of funds in a dedicated ac-
count and interest and other earnings
thereon continues to apply during a pe-
riod of suspension due to ineligibility
as described in § 416.1321, administra-
tive suspension, or a period of eligi-
bility for which no payment is due, so
long as the individual’s eligibility has
not been terminated as described in
§§ 416.1331 through 416.1335.

(2) Termination. Once an individual’s
eligibility has been terminated, any
funds previously excluded under para-
graph (a) of this section may not be ex-
cluded if the individual establishes a
subsequent period of eligibility by fil-
ing a new application.

[61 FR 67207, Dec. 20, 1996]

§ 416.1260 Special resource provision
for recipients under a State plan.

(a) General. In the case of any indi-
vidual (or individual and spouse, as the
case may be) who for the month of De-
cember 1973 was a recipient of aid or
assistance under a State plan approved
under title I, X, XIV, or XVI, of the Act
(see § 416.121), the resources of such in-
dividual (or individual and spouse, as
the case may be) shall be deemed not
to exceed the amount specified in
§ 416.1205 during any period that the re-
sources of such individual (or indi-
vidual and spouse, as the case may be)
do not exceed the maximum amount of
resources specified in such State plan
as in effect in October 1972, provided
that such individual:
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(1) Has, since December 1973, resided
continuously in the State under whose
plan he was eligible for the month of
December 1973; and

(2) Has not, since December 1973, been
ineligible for an SSI benefit for a pe-
riod exceeding 6 consecutive months.
An SSI benefit means a Federal benefit
only; it does not include any State sup-
plementation.

(b) For purposes of this section, an
individual will cease to reside continu-
ously in a State if he leaves the State
with the present intention to abandon
his home there. In the absence of evi-
dence to the contrary,

(1) If an individual leaves the State
for a period of 90 calendar days or less,
his absence from the State will be con-
sidered temporary and he will be con-
sidered to continue to reside in such
State; and

(2) If an individual leaves the State
for a period in excess of 90 calendar
days, he will no longer be considered to
reside continuously in such State.

(c) State plan; defined. As used in this
subpart, an approved State plan as in ef-
fect in October 1972 and State plan for
October 1972 means a State plan as ap-
proved under the provisions of 45 CFR
Ch. II as in effect in October 1972.

[41 FR 47424, Oct. 29, 1976, as amended at 52
FR 29841, Aug. 12, 1987]

§ 416.1261 Application of special re-
source provision.

In determining the resources of an
individual (and spouse, if any) who
meets the conditions specified in
§ 416.1260(a), either the State plan re-
source limit and exclusions (as speci-
fied in § 416.1260) or the resource limit
(as specified in § 416.1205) and exclu-
sions (as specified in § 416.1210), which-
ever is most advantageous to the indi-
vidual (and spouse, if any) will be used.

§ 416.1262 Special resource provision
applicable in cases involving essen-
tial persons.

(a) Essential persons continuously meet
criteria of eligibility. In determining the
resources of an individual (and spouse,
if any) who meet the conditions speci-
fied in § 416.1260 and whose payment
standard is increased because such in-
dividual has in his home an essential
person (as defined in § 416.222), either

the State plan resource limit and ex-
clusions (as specified in § 416.1260) ap-
plicable to cases in which the needs of
an essential person are taken into ac-
count in determining the individual’s
needs, or the resource limit as specified
in § 416.1205 and exclusions as specified
in § 416.1210, whichever is most advan-
tageous to the individual (and spouse),
will be used.

(b) Essential person fails to meet criteria
of eligibility. If for any month after De-
cember 1973 a person fails to meet the
criteria for an essential person as spec-
ified in § 416.222, in determining the re-
sources of an individual (and spouse, if
any) either the State plan resource
limit and criteria as specified in
§ 416.1260 applicable to the individual or
individual and spouse, as the case may
be, or the resource limit as specified in
§ 416.1205 and exclusions as specified in
§ 416.1210, whichever is most advan-
tageous to the individual (and spouse),
will be used.

[39 FR 33797, Sept. 20, 1974, as amended at 51
FR 10616, Mar. 28, 1986]

§ 416.1264 Spouse ineligible under a
State plan in December 1973.

In the case of an individual who
meets the conditions specified in
§ 416.1260 but whose spouse does not
meet such conditions, whichever of the
following is most advantageous for the
individual (and spouse, if any) will be
applied:

(a) The resource limitation and ex-
clusions for an individual as in effect
under the approved State plan for Oc-
tober 1972, or

(b) The resource limitation (as speci-
fied in § 416.1205) and exclusions (as
specified in § 416.1210) for an individual
and eligible spouse or an individual liv-
ing with an ineligible spouse.

§ 416.1266 Individual under special re-
source provision dies after Decem-
ber 1973.

Where only one person, either the eli-
gible individual or the eligible spouse,
meets the conditions specified in
§ 416.1260 and that person dies after De-
cember 1973, the State plan resource
limitation and exclusions will not be
applied to determine the amount of re-
sources of the surviving individual. The
resource limitation (as specified in
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