§416.1232

(ii) Amounts in an irrevocable trust
(or other irrevocable arrangement)
available to meet the burial expenses.

(6) Irrevocable trust or other irrevocable
arrangement. Funds in an irrevocable
trust or other irrevocable arrangement
which are available for burial are funds
which are held in an irrevocable burial
contract, an irrevocable burial trust,
or an amount in an irrevocable trust
which is specifically identified as avail-
able for burial expenses.

() Increase in value of burial funds. In-
terest earned on excluded burial funds
and appreciation in the value of ex-
cluded Dburial arrangements which
occur beginning November 1, 1982, or
the date of first SSI eligibility, which-
ever is later, are excluded from re-
sources if left to accumulate and be-
come part of the separate burial fund.

(8) Burial funds used for some other
purpose. (i) Excluded burial funds must
be used solely for that purpose.

(ii) If any excluded funds are used for
a purpose other than the burial ar-
rangements of the individual or the in-
dividual’s spouse for whom the funds
were set aside, future SSI benefits of
the individual (or the individual and el-
igible spouse) will be reduced by an
amount equal to the amount of ex-
cluded burial funds used for another
purpose. This penalty for use of ex-
cluded burial funds for a purpose other
than the burial arrangements of the in-
dividual (or spouse) will apply only if,
as of the first moment of the month of
use, the individual would have had re-
sources in excess of the limit specified
in §416.1205 without application of the
exclusion.

(9) Extension of burial fund exclusion
during suspension. The exclusion of bur-
ial funds and accumulated interest and
appreciation will continue to apply
throughout a period of suspension as
described in §416.1321, so long as the in-
dividual’s eligibility has not been ter-
minated as described in §§416.1331
through 416.1335.

[48 FR 57127, Dec. 28, 1983, as amended at 55
FR 28377, July 11, 1990; 57 FR 1384, Jan. 14,
1992]

§416.1232 Replacement of lost, dam-
aged, or stolen excluded resources.

(a) Cash (including any interest
earned on the cash) or in-kind replace-
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ment received from any source for pur-
poses of repairing or replacing an ex-
cluded resource (as defined in §416.1210)
that is lost, damaged, or stolen is ex-
cluded as a resource. This exclusion ap-
plies if the cash (and the interest) is
used to repair or replace the excluded
resource within 9 months of the date
the individual received the cash. Any
of the cash (and interest) that is not
used to repair or replace the excluded
resource will be counted as a resource
beginning with the month after the 9-
month period expires.

(b) The initial 9-month time period
will be extended for a reasonable period
up to an additional 9 months where we
find the individual had good cause for
not replacing or repairing the resource.
An individual will be found to have
good cause when circumstances beyond
his or her control prevented the repair
or replacement or the contracting for
the repair or replacement of the re-
source. The 9-month extension can
only be granted if the individual in-
tends to use the cash or in-kind re-
placement items to repair or replace
the lost, stolen, or damaged excluded
resource in addition to having good
cause for not having done so. If good
cause is found for an individual, any
unused cash (and interest) is counted
as a resource beginning with the month
after the good cause extension period
expires. Exception: For victims of Hurri-
cane Andrew only, the extension period
for good cause may be extended for up
to an additional 12 months beyond the
9-month extension when we find that
the individual had good cause for not
replacing or repairing an excluded re-
source within the 9-month extension.

(c) The time period described in para-
graph (b) of this section (except the
time period for individuals granted an
additional extension under the Hurri-
cane Andrew provision) may be ex-
tended for a reasonable period up to an
additional 12 months in the case of a
catastrophe which is declared to be a
major disaster by the President of the
United States if the excluded resource
is geographically located within the
disaster area as defined by the Presi-
dential order; the individual intends to
repair or replace the excluded resource;
and, the individual demonstrates good
cause why he or she has not been able
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to repair or replace the excluded re-
source within the 18-month period.

(d) Where an extension of the time
period is made for good cause and the
individual changes his or her intent to
repair or replace the excluded resource,
funds previously held for replacement
or repair will be counted as a resource
effective with the month that the indi-
vidual reports this change of intent.

[44 FR 15662, Mar. 15, 1979, as amended at 50
FR 48579, Nov. 26, 1985; 61 FR 5944, Feb. 15,
1996]

§416.1233 Exclusion of certain under-
payments from resources.

(a) General. In determining the re-
sources of an eligible individual (and
spouse, if any), we will exclude, for 6
months following the month of receipt,
the unspent portion of any title II or
title XVI retroactive payment received
on or after October 1, 1984. Exception:
We will exclude for 9 months following
the month of receipt the unspent por-
tion of any title II of title XVI retro-
active payment received during the pe-
riod beginning October 1, 1987, and end-
ing September 30, 1989. This exclusion
also applies to such payments received
by any other person whose resources
are subject to deeming under this sub-
part.

(b) Retroactive payments. For purposes
of this exclusion, a retroactive pay-
ment is one that is paid after the
month in which it was due. A title XVI
retroactive payment includes any ret-
roactive amount of federally adminis-
tered State supplementation.

(c) Limitation on exclusion. This exclu-
sion applies only to any unspent por-
tion of retroactive payments made
under title II or XVI. Once the money
from the retroactive payment is spent,
this exclusion does not apply to items
purchased with the money, even if the
6-month or 9-month period, whichever
is applicable (see paragraph (a) of this
section), has not expired. However,
other exclusions may be applicable. As
long as the funds from the retroactive
payment are not spent, they are ex-
cluded for the full 6-month or 9-month
period, whichever is applicable.

(d) Funds must be identifiable. Unspent
money from a retroactive payment
must be identifiable from other re-
sources for this exclusion to apply. The

§416.1236

money may be commingled with other
funds but, if this is done in such a fash-
ion that the retroactive amount can no
longer be separately identified, that
amount will count toward the resource
limit described in §416.1205.

(e) Written notice. We will give each
recipient a written notice of the exclu-
sion limitation when we make the ret-
roactive payment.

[61 FR 34464, Sept. 29, 1986, as amended at 54
FR 19164, May 4, 1989]

§416.1234 Exclusion of Indian lands.

In determining the resources of an
individual (and spouse, if any) who is of
Indian descent from a federally recog-
nized Indian tribe, we will exclude any
interest of the individual (or spouse, if
any) in land which is held in trust by
the United States for an individual In-
dian or tribe, or which is held by an in-
dividual Indian or tribe and which can
only be sold, transferred, or otherwise
disposed of with the approval of other
individuals, his or her tribe, or an
agency of the Federal Government.

[59 FR 8538, Feb. 23, 1994]

§416.1235 Exclusion of earned income
tax credit.

In determining the resources of an
individual (and spouse, if any), we ex-
clude in the month following the
month of receipt the unspent portion of
any refund of Federal income taxes
under section 32 of the Internal Rev-
enue Code (relating to earned income
tax credit) and the unspent portion of
any payment from an employer under
section 3507 of the Internal Revenue
Code (relating to advance payment of
earned income tax credit). Any unspent
funds retained until the first moment
of the second month following their re-
ceipt are subject to resource counting
rules at that time.

[68 FR 63890, Dec. 3, 1993]

§416.1236 Exclusions from resources;
provided by other statutes.

(a) For the purpose of §416.1210(j),
payments or benefits provided under a
Federal statute other than title XVI of
the Social Security Act where exclu-
sion from resources is required by such
statute include:
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