Social Security Administration

§410.536 Reductions; effect of aug-
mentation of benefits based on sub-
sequent qualification of individual.

(a) Ordinarily, a written request that
the benefits of a miner or widow be
augmented on account of a qualified
dependent (see §410.510(c)) is made as
part of the claim for benefits filed by
such miner or widow. However, it may
also be made thereafter.

(b) In the latter case, beginning with
the month in which such a request is
filed on account of a particular depend-
ent and in which such dependent quali-
fies for augmentation purposes under
subpart C of this part, the augmented
benefits attributable to other qualified
dependents (with respect to the same
miner or widow), if any, are adjusted
downward, if necessary, so that the
permissible amount of augmented ben-
efits (the maximum amount for the
number of dependents involved) will
not be exceeded.

(c) Where, based on the entitlement
to benefits of a miner or widow, a de-
pendent would have qualified for aug-
mentation purposes for a prior month
of such miner’s or widow’s entitlement
had such request been filed in such
prior month, such request is effective
for such prior month. For any month
before the month of filing such request,
however, otherwise correct benefits
previously certified by the Administra-
tion may not be changed. Rather, the
amount of the augmented benefit at-
tributable to the dependent filing such
request in the later month is reduced
for each month of the retroactive pe-
riod to the extent that may be nec-
essary, so that no earlier payment for
some other dependent is made erro-
neous. This means that for each month
of the retroactive period, the amount
payable to the dependent filing the
later augmentation request is the dif-
ference, if any, between (1) the total
amount of augmented benefits certified
for payment for other dependents for
that month, and (2) the permissible
amount of augmented benefits (the
maximum amount for the number of
dependents involved) payable for that
month for all dependents, including the
dependent filing later.

[37 FR 20647, Sept. 30, 1972]
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§410.540 Reductions; more than one
reduction event.

If a reduction for receipt of State
benefits (see §410.520) and a reduction
on account of excess earnings (see
§410.530) are chargeable to the same
month, the benefit for such month is
first reduced (but not below zero) by
the amount of the State benefits (as
determined in accordance with
§410.520(c)), and the remainder of the
benefit for such month, if any, is then
reduced (but not below zero) by the
amount of excess earnings chargeable
to such month.

§410.550 Nonpayment of benefits to
residents of certain States.

No benefit shall be paid under this
part to the residents of any State
which, after December 30, 1969, reduces
the benefits payable to persons eligible
to receive benefits under this part,
under its State laws which are applica-
ble to its general work force with re-
gard to workmen’s compensation (in-
cluding compensation for occupational
disease), unemployment compensation,
or disability insurance benefits which
are funded in whole or in part out of
employer contributions.

§410.560 Overpayments.

(a) General. As used in this subpart
the term overpayment includes a pay-
ment where no amount is payable
under part B of title IV of the Act; a
payment in excess of the amount due
under part B or part C of title IV of the
Act; a payment resulting from the fail-
ure to reduce benefits under section
412(b) of the Act (see §§410.520 and
410.530); a payment to a resident of a
State whose residents are not eligible
for payment (see §410.550); a payment
of past due benefits to an individual
where such payment had not been re-
duced by the amount of attorney’s fees
payable directly to an attorney (see
§410.686(d)); and a payment resulting
from the failure to terminate benefits
of an individual no longer entitled
thereto. As used in this section, the
term beneficiary includes a qualified de-
pendent for augmentation purposes and
the term benefit includes the amount of
augmented benefits attributable to a
particular dependent (see §410.510(c)).
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(b) Overpaid beneficiary is living. If the
beneficiary to whom an overpayment
was made is, at the time of a deter-
mination of such overpayment, enti-
tled to benefits, or at any time there-
after becomes so entitled, no benefit
for any month is payable to such indi-
vidual, except as provided in paragraph
(c) of this section, until an amount
equal to the amount of the overpay-
ment has been withheld or refunded.

(c) Adjustment by withholding part of a
monthly benefit. Adjustment under
paragraph (b) of this section may be ef-
fected by withholding a part of the
monthly benefit payable to a bene-
ficiary where it is determined that:

(1) Withholding the full amount each
month would deprive the beneficiary of
income required for ordinary and nec-
essary living expenses;

(2) The overpayment was not caused
by the beneficiary’s intentionally false
statement or representation, or willful
concealment of, or deliberate failure to
furnish, material information; and

(3) Recoupment can be effected in an
amount of not less than $10 a month
and at a rate which would not extend
the period of adjustment beyond 3
yvears after the initiation of the adjust-
ment action.

(d) Overpaid beneficiary dies before ad-
justment. If an overpaid beneficiary dies
before adjustment is completed under
the provisions of paragraph (b) of this
section, the overpayment may be re-
covered through—

(1) Repayment by the estate of the
deceased overpaid beneficiary;

(2) Withholding benefit amounts due
the estate of the deceased overpaid
beneficiary;

(3) Withholding benefit amounts due
any other individual because of the
black lung disease of the miner; or

(4) Any combination of the methods
described in this paragraph.

(Sec. 204, Social Security Act, as amended,
and sec. 413, Federal Coal Mine Health and
Safety Act of 1969, as amended; 49 Stat. 624,
as amended and 83 Stat. 793 (42 U.S.C. 404 and
30 U.S.C. 921, 923))

[36 FR 23758, Dec. 14, 1971, as amended at 46
FR 39588, Aug. 4, 1981; 47 FR 43674, Oct. 4,
1982]
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§410.561 Notice of right to waiver con-
sideration.

Whenever an initial determination is
made that more than the correct
amount of payment has been made, and
we seek adjustment or recovery of the
overpayment, the individual from
whom we are seeking adjustment or re-
covery is immediately notified. The no-
tice includes:

(a) The overpayment amount and
how and when it occurred;

(b) A request for full, immediate re-
fund, unless the overpayment can be
withheld from the next month’s ben-
efit;

(c) The proposed adjustment of bene-
fits if refund is not received within 30
days after the date of the notice and
adjustment of benefits is available;

(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed, install-
ment payments when refund is re-
quested and adjustment is not cur-
rently available, and/or cross-program
recovery when refund is requested and
the individual is receiving another type
of payment from SSA (language about
cross-program recovery is not included
in notices sent to individuals in juris-
dictions where this recovery option is
not available);

(e) An explanation of the right to re-
quest waiver of adjustment or recovery
and the automatic scheduling of a file
review and pre-recoupment hearing
(commonly referred to as a personal
conference) if a request for waiver can-
not be approved after initial paper re-
view;

(f) An explanation of the right to re-
quest reconsideration of the fact and/or
amount of the overpayment determina-
tion;

(g) Instructions about the avail-
ability of forms for requesting recon-
sideration and waiver;

(h) An explanation that if the indi-
vidual does not request waiver or re-
consideration within 30 days of the
date of the overpayment notice, adjust-
ment or recovery of the overpayment
will begin;

(i) A statement that an SSA office
will help the individual complete and
submit forms for appeal or waiver re-
quests; and
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