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agency at the time the decision was
made, and which the claimant could
not reasonably have been expected to
have submitted at that time.

§ 349.2 Conditions for reopening.

A final decision may be reopened:
(a) Within 12 months of the date of

the notice of such decision, for any rea-
son;

(b) Within four years of the date of
the notice of such decision:

(1) If there is new and material evi-
dence; or

(2) If the decision was not reasonably
consistent with the evidence of record
at the time of adjudication.

(c) At any time if:
(1) The decision was obtained by

fraud or similar fault;
(2) The decision was that the claim-

ant was not a qualified employee, and
he or she is now qualified because com-
pensation was credited to the employ-
ee’s record of compensation in accord-
ance with part 211 of this chapter:

(i) To correct errors apparent on the
face of the compensation record;

(ii) To enter items transferred by the
Social Security Administration which
were credited under the Social Secu-
rity Act when they should have been
credited to the employee’s railroad re-
tirement compensation record; or

(iii) To correct errors made in the al-
location of earnings to individuals or
periods which would have made him or
her a qualified employee at the time of
the decision if the earnings had been
credited to his or her earnings record
at that time;

(3) The decision is wholly or partially
unfavorable to a claimant, but only to
correct a clerical error or an error that
appears on the face of the evidence
that was considered when the decision
was made.

§ 349.3 Change of legal interpretation
or administrative ruling.

A change of legal interpretation or
administrative ruling upon which a de-
cision is based does not render a deci-
sion erroneous and does not provide a
basis for reopening.

§ 349.4 Late completion of timely in-
vestigation.

(a) A decision may be revised after
the applicable time period in §§ 349.2(a)
or (b) expires if the Board begins an in-
vestigation into whether to revise the
decision before the applicable time pe-
riod expires and the agency diligently
pursues the investigation to the con-
clusion. The investigation may be
based on a request by a claimant or on
action by the Board.

(b) Diligently pursued for purposes of
this section means that in view of the
facts and circumstances of a particular
case, the necessary action was under-
taken and carried out as promptly as
the circumstances permitted. Diligent
pursuit will be presumed to have been
met if the investigation is concluded
and, if necessary, the decision is re-
vised within six months from the date
the investigation began.

(c) If the investigation is not dili-
gently pursued to its conclusion, the
decision will be revised if a revision is
applicable and if it is favorable to the
claimant. It will not be revised if it
would be unfavorable to the claimant.

§ 349.5 Notice of revised decision.
(a) When a decision is revised, notice

of the revision will be mailed to the
parties to the decision at their last
known address. The notice will state
the basis for the revised decision and
the effect of the revision. The notice
will also inform the parties of the right
to further review.

(b) If a hearings officer or the three-
member Board proposes to revise a de-
cision, and the revision would be based
only on evidence included in the record
on which the prior decision was based,
all parties will be notified in writing of
the proposed action. If a revised deci-
sion is issued by a hearings officer, any
party may request that it be reviewed
by the three-member Board, or the
three-member Board may review the
decision on its own initiative.

§ 349.6 Effect of revised decision.
A revised decision is binding unless:
(a) The revised decision is being re-

considered or appealed in accord with
part 320 of this chapter;

(b) The three-member Board reviews
the revised decision; or
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