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(4) Impairment subject to temporary re-
mission. In some cases the evidence
shows that the annuitant’s impair-
ment(s) are subject to temporary re-
mission. In assessing whether medical
improvement has occurred in annu-
itants with this type of impairment(s),
the Board will be careful to consider
the longitudinal history of the impair-
ment(s), including the occurrence of
prior remission, and prospects for fu-
ture worsenings. Improvement in such
impairment(s) that is only temporary,
i.e., less than 1 year, will not warrant
a finding of medical improvement.

(5) Prior file cannot be located. If the
prior file cannot be located, the Board
will first determine whether the annu-
itant is able to now engage in substan-
tial gainful activity based on all of his
or her current impairments. (In this
way, the Board will be able to deter-
mine that his or her disability con-
tinues at the earliest point without ad-
dressing the often lengthy process of
reconstructing prior evidence.) If the
annuitant cannot engage in substantial
gainful activity currently, his or her
disability will continue unless one of
the second group of exceptions applies
(see § 220.179(b)).

§ 220.179 Exceptions to medical im-
provement.

(a) First group of exceptions to medical
improvement. The law provides for cer-
tain limited situations when the annu-
itant’s disability can be found to have
ended even though medical improve-
ment has not occurred, if he or she can
engage in substantial gainful activity.
These exceptions to medical improve-
ment are intended to provide a way of
finding that the annuitant is no longer
disabled in those limited situations
where, even though there has been no
decrease in severity of the impair-
ment(s), evidence shows that the annu-
itant should no longer be considered
disabled or never should have been con-
sidered disabled. If one of these excep-
tions applies, the Board must also show
that, taking all of the annuitant’s cur-
rent impairment(s) into account, not
just those that existed at the time of
the Board’s most recent favorable med-
ical decision, the annuitant is now able
to engage in substantial gainful activ-
ity before his or her disability can be

found to have ended. As part of the re-
view process, the annuitant will be
asked about any medical or vocational
therapy that he or she has received or
is receiving. Those answers and the evi-
dence gathered as a result as well as all
other evidence, will serve as the basis
for the finding that an exception ap-
plies.

(1) Substantial evidence shows that the
annuitant is the beneficiary of advances
in medical or vocational therapy or tech-
nology (related to his or her ability to
work). Advances in medical or voca-
tional therapy or technology are im-
provements in treatment or rehabilita-
tive methods which have increased the
annuitant’s ability to do basic work ac-
tivities. The Board will apply this ex-
ception when substantial evidence
shows that the annuitant has been the
beneficiary of services which reflect
these advances and they have favorably
affected the severity of his or her im-
pairment(s) or ability to do basic work
activities. This decision will be based
on new medical evidence and a new re-
sidual functional capacity assessment.
In many instances, an advanced med-
ical therapy or technology will result
in a decrease in severity as shown by
symptoms, signs and laboratory find-
ings which will meet the definition of
medical improvement. This exception
will, therefore, see very limited appli-
cation.

(2) Substantial evidence shows that the
annuitant has undergone vocational ther-
apy (related to his or her ability to work).
Vocational therapy (related to the an-
nuitant’s ability to work) may include,
but is not limited to, additional edu-
cation, training, or work experience
that improves his or her ability to
meet the vocational requirements of
more jobs. This decision will be based
on substantial evidence which includes
new medical evidence and a new resid-
ual functional capacity assessment. If,
at the time of the Board’s review the
annuitant has not completed voca-
tional therapy which could affect the
continuance of his or her disability,
the Board will review such annuitant’s
claim upon completion of the therapy.

Example 1: The annuitant was found to be
disabled because the limitations imposed on
him by his impairment(s) allowed him to
only do work that was at a sedentary level of
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exertion. The annuitant’s prior work experi-
ence was work that required a medium level
of exertion with no acquired skills that could
be transferred to sedentary work. His age,
education, and past work experience at the
time did not qualify him for work that was
below this medium level of exertion. The an-
nuitant enrolled in and completed a special-
ized training course which qualifies him for
a job in data processing as a computer pro-
grammer in the period since he was awarded
a disability annuity. On review of his claim,
current evidence shows that there is no med-
ical improvement and that he can still do
only sedentary work. As the work of a com-
puter programmer is sedentary in nature, he
is now able to engage in substantial gainful
activity when his new skills are considered.

Example 2: The annuitant was previously
entitled to a disability annuity because the
medical evidence and assessment of his re-
sidual functional capacity showed he could
only do light work. His prior work was con-
sidered to be of a heavy exertional level with
no acquired skills that could be transferred
to light work. His age, education, and past
work experience did not qualify him for work
that was below the heavy level of exertion.
The current evidence and residual functional
capacity show there has been no medical im-
provement and that he can still do only light
work. Since he was originally entitled to a
disability annuity, his vocational rehabilita-
tion agency enrolled him in and he success-
fully completed a trade school course so that
he is now qualified to do small appliance re-
pair. This work is light in nature, so when
his new skills are considered, he is now able
to engage in substantial gainful activity
even though there has been no change in his
residual functional capacity.

(3) Substantial evidence shows that
based on new or improved diagnostic or
evaluative techniques the annuitant’s im-
pairment(s) is not as disabling as it was
considered to be at the time of the most re-
cent favorable decision. Changing meth-
odologies and advances in medical and
other diagnostic or evaluative tech-
niques have given, and will continue to
give, rise to improved methods for
measuring and documenting the effect
of various impairments on the ability
to do work. Where, by such new or im-
proved methods, substantial evidence
shows that the annuitant’s impair-
ment(s) is not as severe as was deter-
mined at the time of the Board’s most
recent favorable medical decision, such
evidence may serve as a basis for find-
ing that the annuitant can engage in
substantial gainful activity and is no
longer disabled. In order to be used

under this exception, however, the new
or improved techniques must have be-
come generally available after the date
of the Board’s most recent favorable
medical decision.

(i) How the Board will determine which
methods are new or improved techniques
and when they become generally avail-
able. New or improved diagnostic tech-
niques or evalutions will come to the
Board’s attention by several methods.
In reviewing cases, the Board often be-
comes aware of new techniques when
their results are presented as evidence.
Such techniques and evalutions are
also discussed and acknowledged in
medical literature by medical profes-
sional groups and other governmental
entities. Through these sources, the
Board develops listings of new tech-
niques and when they become generally
available.

(ii) How the annuitant will know which
methods are new or improved techniques
and when they become generally avail-
able. The Board will let annuitants
know which methods it considers to be
new or improved techniques and when
they become available. Some of the fu-
ture changes in the Listing of Impair-
ments in appendix 1 of this part will be
based on new or improved diagnostic or
evaluative techniques. Such listings
changes will clearly state this fact as
they are published as Notices of Pro-
posed Rulemaking and the new or im-
proved techniques will be considered
generally available as of the date of
the final publication of that particular
listing in the FEDERAL REGISTER.

Example: The electrocardiographic exercise
test has replaced the Master’s 2-step test as
a measurement of heart function since the
time of the annuitant’s last favorable med-
ical decision. Current evidence shows that
the annuitant’s impairment, which was pre-
viously evaluated based on the Master’s 2-
step test, is not now as disabling as was pre-
viously thought. If, taking all his current
impairments into account, the annuitant is
now able to engage in substantial gainful ac-
tivity, this exception would be used to find
that he is no longer disabled even if medical
improvement has not occurred.

(4) Substantial evidence demonstrates
that any prior disability decision was in
error. The Board will apply the excep-
tion to medical improvement based on
error if substantial evidence (which
may be evidence on the record at the

VerDate 11<MAY>2000 13:38 Apr 25, 2001 Jkt 194059 PO 00000 Frm 00247 Fmt 8010 Sfmt 8010 Y:\SGML\194059T.XXX pfrm13 PsN: 194059T



248

20 CFR Ch. II (4–1–01 Edition)§ 220.179

time any prior determination of the en-
titlement to an annuity based on dis-
ability was made, or newly obtained
evidence which relates to that deter-
mination) demonstrates that a prior
determination was in error. A prior de-
termination will be found in error only
if:

(i) Substantial evidence shows on its
face that the decision in question
should not have been made (e.g., the
evidence in file such as pulmonary
function study values was misread or
an adjudicative standard such as a list-
ing in appendix 1 of this part or a med-
ical/vocational rule in appendix 2 of
this part was misapplied).

Example 1: The annuitant was granted a
disability annuity when it was determined
that his epilepsy met Listing 11.02. This list-
ing calls for a finding of major motor sei-
zures more frequently than once a month as
documented by EEG evidence and by a de-
tailed description of a typical seizure pat-
tern. As history of either diurnal episodes or
nocturnal episodes with residuals interfering
with daily activities is also required. On re-
view, it is found that a history of the fre-
quency of his seizures showed that they oc-
curred only once or twice a year. The prior
decision would be found to be in error, and
whether the annuitant was still considered
to be disabled would be based on whether he
could currently engage in substantial gainful
activity.

Example 2: The annuitant’s prior award of a
disability annuity was based on vocational
rule 201.14 in appendix 2 of this part. This
rule applies to a person age 50–54 who has at
least a high school education, whose pre-
vious work was entirely at semiskilled level,
and who can do only sedentary work. On re-
view it is found that at the time of the prior
determination the annuitant was actually
only age 46 and vocational rule 201.21 should
have been used. This rule would have called
for a denial of his claim and the prior deci-
sion is found to have been in error. Continu-
ation of his disability would depend on a
finding of his current inability to engage in
substantial gainful activity.

(ii) At the time of the prior evalua-
tion, required and material evidence of
the severity of the annuitant’s impair-
ment(s) was missing. That evidence be-
comes available upon review, and sub-
stantial evidence demonstrates that
had such evidence been present at the
time of the prior determination, dis-
ability would not have been found.

Example: The annuitant was found disabled
on the basis of chronic obstructive pul-

monary disease. The severity of his impair-
ment was documented primarily by pul-
monary function testing results. The evi-
dence showed that he could do only light
work. Spirometric tracings of this testing,
although required, were not obtained, how-
ever. On review, the original report is resub-
mitted by the consultative examining physi-
cian along with the corresponding spiro-
metric tracings. A review of the tracings
shows that the test was invalid. Current pul-
monary function testing supported by spiro-
metric tracings reveals that the annuitant’s
impairment does not limit his ability to per-
form basic work activities in any way. Error
is found based on the fact that required ma-
terial evidence, which was originally miss-
ing, now becomes available and shows that if
it had been available at the time of the prior
determination, disability would not have
been found.

(iii) Substantial evidence which is
new evidence relating to the prior de-
termination (of allowance or continu-
ance) refutes the conclusions that were
based upon the prior evidence (e.g., a
tumor thought to be malignant was
later shown to have actually been be-
nign). Substantial evidence must show
that had the new evidence (which re-
lates to the prior determination) been
considered at the time of the prior de-
cision, the disability would not have
been allowed or continued. A substi-
tution of current judgment for that
used in the prior favorable decision
will not be the basis for applying this
exception.

Example: The annuitant was previously
found entitled to a disability annuity on the
basis of diabetes mellitus which the prior ad-
judicator believed was equivalent to the
level of severity contemplated in the Listing
of Impairments. The prior record shows that
the annuitant has ‘‘brittle’’ diabetes for
which he was taking insulin. The annuitant’s
urine was 3+ for sugar, and he alleged occa-
sional hypoglycemic attacks caused by exer-
tion. His doctor felt the diabetes was never
really controlled because he was not fol-
lowing his diet or taking his medication reg-
ularly. On review, symptoms, signs and lab-
oratory findings are unchanged. The current
adjudicator feels, however, that the annu-
itant’s impairment clearly does not equal
the severity contemplated by the listings.
Error cannot be found because it would rep-
resent a substitution of current judgement
for that of the prior adjudicator that the an-
nuitant’s impairment equaled a listing. The
exception for error will not be applied retro-
actively under the conditions set out above
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unless the conditions for reopening the prior
decision are met.

(5) The annuitant is currently engaging
in substantial gainful activity. If the an-
nuitant is currently engaging in sub-
stantial gainful activity, before the
Board determines whether he or she is
no longer disabled because of his or her
work activity, the Board will consider
whether he or she is entitled to a trial
work period as set out in § 220.170. The
Board will find that the annuitant’s
disability has ended in the month in
which he or she demonstrated the abil-
ity to engage in substantial gainful ac-
tivity (following completion of a trial
work period, where it applies). This ex-
ception does not apply in determining
whether the annuitant continues to
have a disabling impairment(s) for pur-
poses of deciding his or her eligibility
for a reentitlement period.

(b) Second group of exceptions to med-
ical improvement. In addition to the
first group of exceptions to medical im-
provement, the following exceptions
may result in a determination that the
annuitant is no longer disabled. In
these situations the decision will be
made without a determination that the
annuitant has medically improved or
can engage in substantial gainful activ-
ity.

(1) A prior determination was fraudu-
lently obtained. If the Board finds that
any prior favorable determination was
obtained by fraud, it may find that the
annuitant is not disabled. In addition,
the Board may reopen the claim.

(2) Failure to cooperate with the Board.
If there is a question about whether
the annuitant continues to be disabled
and the Board requests that he or she
submit medical or other evidence or go
for a physical or mental examination
by a certain date, the Board will find
that the annuitant’s disability has
ended if he or she fails (without good
cause) to do what is requested. The
month in which the annuitant’s dis-
ability ends will be the first month in
which he or she failed to do what was
requested.

(3) Inability of the Board to locate the
annuitant. If there is question about
whether the annuitant continues to be
disabled and the Board is unable to find
him or her to resolve the question, the
Board will suspend annuity payments.

If, after a suitable investigation, the
Board is still unable to locate the an-
nuitant, the Board will determine that
the annuitant’s disability has ended.
The month such annuitant’s disability
ends will be the first month in which
the question arose and the annuitant
could not be found.

(4) Failure of the annuitant to follow
prescribed treatment which would be ex-
pected to restore the ability to engage in
substantial gainful activity. If treatment
has been prescribed for the annuitant
which would be expected to restore his
or her ability to work, he or she must
follow that treatment in order to be
paid a disability annuity. If the annu-
itant is not following that treatment
and he or she does not have good cause
for failing to follow the treatment, the
Board will find that his or her dis-
ability has ended. The month such an-
nuitant’s disability ends will be the
first month in which he or she failed to
follow the prescribed treatment.

§ 220.180 Determining continuation or
cessation of disability.

Evaluation steps. To assure that dis-
ability reviews are carried out in a uni-
form manner, that decisions of con-
tinuing disability can be made in the
most expeditious and administratively
efficient way, and that any decisions to
stop a disability annuity are made ob-
jectively, neutrally and are fully docu-
mented, the Board will follow specific
steps in reviewing the question of
whether an annuitant’s disability con-
tinues. The Board’s review may cease
and the disability may be continued at
any point if the Board determines that
there is sufficient evidence to find that
the annuitant is still unable to engage
in substantial gainful activity. The
steps are—

(a) Is the annuitant engaging in sub-
stantial gainful activity? If he or she is
(and any applicable trial work period
has been completed), the Board will
find disability to have ended (see
§ 220.179(a)(5));

(b) If the annuitant is not engaging
in substantial gainful activity, does he
or she have an impairment or combina-
tion of impairments which meets or
equals the severity of an impairment
listed in appendix 1 of this part? If the
annuitant’s impairment(s) does meet
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