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service from which the individual re-
signed in order to receive an annuity.

(c) Corporate officers. An officer of a
corporation will be considered to be an
employee of the corporation. A director
of a corporation acting solely in his or
her capacity as such director is not an
employee of the corporation.

§ 216.23 Work which does not affect
eligibility.

An individual may engage in any of
the following without adversely affect-
ing his or her annuity:

(a) Work for a railway labor organiza-
tion. An individual may work for a
local lodge or division of a railway
labor organization if the pay is under
$25 a month, unless the work performed
is solely for the purpose of collecting
insurance premiums.

(b) Work without pay. Work performed
for any person or entity for which no
pay is received, or where the pay mere-
ly constitutes reimbursement for out-
of-pocket expenses, or where the
amount received consists only of free
will donations and there is no agree-
ment that such donation shall con-
stitute remuneration for services, does
not affect entitlement to an annuity.

(c) Self-employment. Self-employment
is work performed in an individual’s
own business, trade or profession as an
independent contractor, rather than as
an employee. An individual is not self-
employed if the business is incor-
porated. The designation or description
of the relationship between the indi-
vidual and another person as anything
other than that of an employer and em-
ployee is immaterial. If the Board de-
termines that an employer-employee
relationship exists, the fact that the
employee is designated as a partner,
coadventurer, agent, independent con-
tractor, or the like will be disregarded.
An individual determined to be an em-
ployee of a railroad employer pursuant
to part 203 of this chapter is not self-
employed. Whether an individual per-
forming services is an employee de-
pends upon the degree to which the re-
cipient of services controls the individ-
ual’s work. Control is determined in
accordance with general legal prin-
ciples delineating an employer-em-
ployee relationship. Among the factors
considered are:

(1) Instructions. An individual re-
quired to comply with instructions
about when, where, and how to work is
ordinarily an employee. Instructions
may be oral or in the form of manuals
or written procedures which show how
the desired result is to be accom-
plished. An individual who ordinarily
works without receiving instructions
because he or she is highly skilled or
knowledgeable may nevertheless be an
employee if the employer has a right to
instruct the individual in performance
of the work.

(2) Training. Training provided an in-
dividual by an employer indicates that
the employer wants the work to be per-
formed in a particular method or man-
ner, especially if the training is given
periodically or at frequent intervals.
An individual may be trained by an ex-
perienced employee working with him
or her, by correspondence, by required
attendance at meetings, or by other
methods.

(3) Integration into the employer’s busi-
ness. Integration of an individual’s
services into the business operations of
an employer generally shows that the
individual is subject to direction and
control. When the success or continu-
ation of a business depends to an appre-
ciable degree upon the performance of
certain services, the individuals who
perform those services must nec-
essarily be subject to a certain amount
of control by the owner of the business.

(4) Services rendered personally. A re-
quirement that an individual person-
ally work for the employer indicates
that the employer is interested in the
methods as well as the results, and
that the employer intends to control
the result by controlling who does the
work.

(5) Hiring, supervising, and payment of
assistants. An employer generally hires,
supervises, and pays assistants. An in-
dividual who hires, supervises, and
pays other workers at the direction of
the employer may be an employee act-
ing as a representative of the em-
ployer. However, if an individual hires,
supervises, and pays his or her own as-
sistants pursuant to a contract under
which the individual agrees to provide
materials and labor and under which
the individual is responsible only for
the attainment of a result, this factor
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indicates an independent contractor
status.

(6) Continuing work relationship. A
work relationship between an indi-
vidual and an employer which con-
tinues over time indicates that the in-
dividual is an employee. A relationship
may continue if the individual works
at frequently recurring, though some-
what irregular intervals, either on call
of the employer or when work is avail-
able.

(7) Set hours of work. A requirement
that an individual work for an em-
ployer during a specified period of the
day, week, month or year, or for a
specified number of hours daily indi-
cates that the individual is an em-
ployee. An individual whose occupation
renders fixed hours impractical may be
an employee if required by the em-
ployer to work at certain times.

(8) Full time required. A requirement
that an individual devote full time to
the employer’s business indicates that
the individual is an employee. What
full time means may vary with the in-
tent of the parties, the nature of the
occupation, and customs in the local-
ity. Full-time work may be required in-
directly even though not specified in
writing or orally. An individual re-
quired to produce a minimum volume
of business for an employer may be
compelled to devote full time to pro-
ducing the work. Prohibiting work for
any other employer may require an in-
dividual to work full time to earn a liv-
ing However, part-time work performed
on a regular basis, or on call of the em-
ployer, or when work is available, may
also render an individual an employee.

(9) Working on employer’s premises.
Working on the employer’s premises
may indicate that an individual is an
employee where by nature the work
could be done elsewhere, because the
employer’s place of business is phys-
ically within the employer’s direction
and supervision. Desk space, telephone,
and stenographic services provided by
an employer place the worker within
the employer’s direction and super-
vision unless the worker has the option
not to use these facilities. Work done
off the employer’s premises does not by
itself indicate that the worker is not
an employee because some occupations
require that work be performed away

from the premises of the employer.
Control over the place of work is indi-
cated when the person or persons for
whom the services are performed have
the right to compel the worker to trav-
el a designated route, to canvass a ter-
ritory within a certain time, or to
work at specific places as required.

(10) Order or sequence set. Performing
tasks in the order or sequence set by
the employer indicates that the worker
is an employee. Often, because of the
nature of an occupation, the person or
persons for whom the services are per-
formed do not set the order of the serv-
ices or set the order infrequently. It is
sufficient to show control, however, if
such person or persons retain the right
to do so.

(11) Oral or written reports. Regular
oral or written reports submitted to
the employer indicate that the worker
is an employee, compelled to account
to the employer for his or her actions.

(12) Payment by hour, week, month.
Payment at a fixed rate per hour,
week, or month indicates that an indi-
vidual is an employee. Payment by
commission with a guaranteed min-
imum salary, or by a drawing account
at stated intervals with no require-
ment to repay amounts which exceed
the individual’s earnings, also indi-
cates that an individual is an em-
ployee. Payment in a lump sum for a
completed job indicates that an indi-
vidual is self-employed. The lump sum
may be computed by the number of
hours required to do the job at a fixed
hourly rate, or by weekly or monthly
installments toward a lump sum agreed
upon in advance as the total cost. Pay-
ment made on a straight commission
basis generally indicates that the
worker is an independent contractor.

(13) Payment of business and/or trav-
eling expenses. Payment by the em-
ployer of expenses which an individual
incurs in connection with the employ-
er’s business indicates that the indi-
vidual is an employee.

(14) Furnishing of tools and materials.
The fact that the person or persons for
whom the services are performed fur-
nish significant tools, materials, and
other equipment tends to show the ex-
istence of an employer-employee rela-
tionship.
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(15) Investment in facilities. If the
worker invests in facilities which are
used by the worker in performing serv-
ices and which are not typically main-
tained by employees, such as an office
rented by the worker from a party un-
related to the worker or to the em-
ployer, this factor tends to indicate
that the worker is an independent con-
tractor. On the other hand, if all facili-
ties necessary to the work which an in-
dividual performs are furnished with-
out charge by the employer, this factor
indicates the existence of an employer-
employee relationship. Facilities in-
clude equipment or premises necessary
for the work, other than items such as
tools, instruments, and clothing which
may be commonly provided by an em-
ployee in a particular trade.

(16) Realization of profit or loss. An in-
dividual not in a position to realize a
profit or suffer a loss as a result of
work performed for an employer is an
employee. An individual has an oppor-
tunity for profit or loss if he or she:

(i) Hires, directs, and pays assistants;
(ii) Has his or her own office, equip-

ment, materials, or other facilities for
doing the work;

(iii) Has continuing and recurring li-
abilities or obligations, and success or
failure depends on the relation of re-
ceipts to expenditures; or

(iv) Agrees to perform specific jobs
for prices agreed upon in advance and
pays expenses incurred in connection
with the work.

(17) Working for more than one firm at
a time. If a worker performs more than
de minimus services for a number of un-
related persons or firms at the same
time, this factor generally indicates
that the worker is an independent con-
tractor. However, a worker who per-
forms services for more than one per-
son may be an employee of each of the
persons, especially where such persons
are part of the same service arrange-
ment.

(18) Making service available to the gen-
eral public. The fact that an individual
makes his or her services available to
the general public on a regular and
consistent basis rather than to one em-
ployer indicates that the individual is
self-employed rather than an employee
of any one firm. An individual may
make services available to the public

by working from his or her own office
with assistants, from his or her own
home, by holding business licenses, by
a listing in a business directory, or by
advertising.

(19) Employer’s right to discharge. The
right to discharge a worker is a factor
which indicates that the worker is an
employee and the person who possesses
the right is an employer. An employer
exercises control through the threat of
dismissal, which causes the worker to
obey the employer’s instructions. An
employer’s right to discharge exists
even if it is restricted due to a collec-
tive bargaining agreement. An em-
ployer ordinarily cannot end a rela-
tionship without incurring liability
with a self-employed individual who
meets contract specifications.

(20) Employee’s right to terminate. The
fact that an individual has the right to
end his or her relationship with an em-
ployer at any time without incurring
liability for work to be performed indi-
cates that the individual is an em-
ployee. A self-employed individual is
legally obligated to satisfactorily com-
plete a specific job.

§ 216.24 Relinquishment of rights to
return to work.

(a) What return to work rights must be
given up. Before an individual may re-
ceive an annuity based on age, he or
she must give up any seniority or other
rights to return to work for any rail-
road employer.

(b) When right to return to work is
ended. An individual’s right to return
to work for a railroad employer is
ended whenever any of the following
events occur:

(1) The employer reports to the Board
that the individual no longer has the
right;

(2) The individual or an authorized
agent of that individual gives the em-
ployer an oral or written notice of the
individual’s wish to give up that right
and:

(i) The individual certifies to the
Board that the right has been given up;

(ii) The Board notifies the employer
of the individual’s certification; and

(iii) The employer either confirms
the individual’s right has been given up
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