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relevant time restrictions on trans-
mission use, such as peak or off-peak
rights).

(10) Summary table of potential sup-
pliers’ presence.

(i) The applicant must provide a sum-
mary table with the following informa-
tion for each potential supplier for
each destination market:

(A) Potential supplier name;
(B) The potential supplier’s total

amount of economic capacity (not sub-
ject to transmission constraints); and

(C) The potential supplier’s amount
of economic capacity from which en-
ergy can be delivered to the destina-
tion market (after adjusting for trans-
mission availability).

(ii) A similar table must be provided
for available economic capacity, and
for any other generating capacity
measure used by the applicant.

(11) Historical trade data.
(i) The applicant must provide data

identifying all of the merging entities’
wholesale sales and purchases of elec-
tric energy for the most recent two
years.

(ii) The applicant must include the
following information for each transi-
tion:

(A) Type of transaction (such as non-
firm, short-term firm, long-term firm,
peak, off-peak, etc.);

(B) Name of purchaser;
(C) Name of seller;
(D) Date, duration and time period of

the transaction;
(E) Quantity of energy purchased or

sold;
(F) Energy charge per unit;
(G) Megawatt hours purchased or

sold;
(H) Price; and
(I) The delivery points used to effect

the sale or purchase.
(12) Historical transmission data. The

applicant must provide information
concerning any transmission service
denials, interruptions and curtailments
on the merging entities’ systems, for
the most recent two years, to the ex-
tent the information is available from
OASIS data, including the following in-
formation:

(i) Name of the customer denied, in-
terrupted or curtailed;

(ii) Type, quantity and duration of
service at issue;

(iii) The date and period of time in-
volved;

(iv) Reason given for the denial,
interruption or curtailment;

(v) The transmission path; and
(vi) The reservations or other use an-

ticipated on the affected transmission
path at the time of the service denial,
curtailment or interruption.

(e) Mitigation. Any mitigation meas-
ures proposed by the applicant (includ-
ing, for example, divestiture or partici-
pation in a regional transmission orga-
nization) which are intended to miti-
gate the adverse effect of the proposed
transaction must, to the extent pos-
sible, be factored into the horizontal
Competitive Analysis Screen as an ad-
ditional post-transaction analysis. Any
mitigation commitments that involve
facilities (e.g., in connection with di-
vestiture of generation) must identify
the facilities affected by the commit-
ment, along with a timetable for im-
plementing the commitments.

(f) Additional factors. If the applicant
does not propose mitigation, the appli-
cant must address:

(1) The potential adverse competitive
effects of the transaction.

(2) The potential for entry in the
market and the role that entry could
play in mitigating adverse competitive
effects of the transaction;

(3) The efficiency gains that reason-
ably could not be achieved by other
means; and

(4) Whether, but for the transaction,
one or more of the merging entities
would be likely to fail, causing its as-
sets to exit the market.

[65 FR 71014, Nov. 28, 2000; 65 FR 76005, Dec.
5, 2000]

§ 33.4 Additional information require-
ments for applications involving
vertical competitive impacts.

(a)(1) The applicant must file the
vertical Competitive Analysis de-
scribed in paragraphs (b) through (e) of
this section if, as a result of the pro-
posed transaction, a single corporate
entity has ownership or control over
one or more merging entities that pro-
vides inputs to electricity products and
one or more merging entities that pro-
vides electric generation products (for
purposes of this section, merging enti-
ties means any party to the proposed
transaction or its parent companies,
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energy subsidiaries or energy affili-
ates).

(2) A vertical Competitive Analysis
need not be filed if the applicant can
affirmatively demonstrate that:

(i) The merging entities currently do
not provide inputs to electricity prod-
ucts (i.e., upstream relevant products)
and electricity products (i.e., down-
stream relevant products) in the same
geographic markets or that the extent
of the business transactions in the
same geographic market is de minimis;
and no intervenor has alleged that one
of the merging entities is a perceived
potential competitor in the same geo-
graphic market as the other.

(ii) The extent of the upstream rel-
evant products currently provided by
the merging entities is used to produce
a de minimis amount of the relevant
downstream products in the relevant
destination markets, as defined in
paragraph (c)(2) of § 33.3.

(b) All data, assumptions, techniques
and conclusions in the vertical Com-
petitive Analysis must be accompanied
by appropriate documentation and sup-
port.

(c) The vertical Competitive Analysis
must be completed using the following
steps:

(1) Define relevant products—(i) Down-
stream relevant products. The applicant
must identify and define as down-
stream relevant products all products
sold by merging entities in relevant
downstream geographic markets, as
outlined in paragraph (c)(1) of § 33.3.

(ii) Upstream relevant products. The
applicant must identify and define as
upstream relevant products all inputs
to electricity products provided by up-
stream merging entities in the most re-
cent two years.

(2) Define geographic markets—(i)
Downstream geographic markets. The ap-
plicant must identify all geographic
markets in which it or any merging en-
tities sell the downstream relevant
products, as outlined in paragraphs
(c)(2) and (c)(3) of § 33.3.

(ii) Upstream geographic markets The
applicant must identify all geographic
markets in which it or any merging en-
tities provide the upstream relevant
products.

(3) Analyze competitive conditions—(i)
Downstream geographic market.

(A) The applicant must compute mar-
ket share for each supplier in each rel-
evant downstream geographic market
and the HHI statistic for the down-
stream market. The applicant must
provide a summary table with the fol-
lowing information for each relevant
downstream geographic market:

(1) The economic capacity of each
downstream supplier (specify the
amount of such capacity served by
each upstream supplier);

(2) The total amount of economic ca-
pacity in the downstream market
served by each upstream supplier;

(3) The market share of economic ca-
pacity served by each upstream sup-
plier; and

(4) The HHI statistic for the down-
stream market.

(B) A similar table must be provided
for available economic capacity and for
any other measure used by the appli-
cant.

(ii) Upstream geographic market. The
applicant must provide a summary
table with the following information
for each upstream relevant product in
each relevant upstream geographic
market:

(A) The amount of relevant product
provided by each upstream supplier;

(B) The total amount of relevant
product in the market;

(C) The market share of each up-
stream supplier; and

(D) The HHI statistic for the up-
stream market.

(d) Mitigation. Any mitigation meas-
ures proposed by the applicant (includ-
ing, for example, divestiture or partici-
pation in an Regional Transmission Or-
ganization) which are intended to miti-
gate the adverse effect of the proposed
transaction must, to the extent pos-
sible, be factored into the vertical com-
petitive analysis as an additional post-
transaction analysis. Any mitigation
measures that involve facilities must
identify the facilities affected by the
commitment.

(e) Additional factors.
(1) If the applicant does not propose

mitigation measures, the applicant
must address:

(i) The potential adverse competitive
effects of the transaction.

(ii) The potential for entry in the
market and the role that entry could
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play in mitigating adverse competitive
effects of the transaction;

(iii) The efficiency gains that reason-
ably could not be achieved by other
means; and

(iv) Whether, but for the proposed
transaction, one or more of the parties
to the transaction would be likely to
fail, causing its assets to exit the mar-
ket.

(2) The applicant must address each
of the additional factors in the context
of whether the proposed transaction is
likely to present concerns about rais-
ing rivals’ costs or anticompetitive co-
ordination.

§ 33.5 Proposed accounting entries.
If the applicant is required to main-

tain its books of account in accordance
with the Commission’s Uniform Sys-
tem of Accounts in part 101 of this
chapter, the applicant must present
proposed accounting entries showing
the effect of the transaction with suffi-
cient detail to indicate the effects on
all account balances (including
amounts transferred on an interim
basis), the effect on the income state-
ment, and the effects on other relevant
financial statements. The applicant
must also explain how the amount of
each entry was determined.

§ 33.6 Form of notice.
The applicant must file a form of no-

tice of the application suitable for
issuance in the FEDERAL REGISTER, as
well as a copy of the same notice in
electronic format in WordPerfect 6.1
(or other electronic format the Com-
mission may designate) on a 31⁄2″ disk-
ette marked with the name of the ap-
plicant and the words ‘‘Notice of Appli-
cation.’’ The Notice of Filing must ap-
pear in the following form:

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY
COMMISSION

[Full Name of Applicant(s)]

Docket No. XXXX–XXX–XXX

NOTICE OF FILING

Take notice that on [Date of filing], [Ap-
plicant(s)] filed with the Federal Energy
Regulatory Commission an application pur-
suant to section 203 of the Federal Power Act

for authorization of a disposition of jurisdic-
tional facilities whereby [describe the trans-
action for which authorization is sought,
clearly identifying the jurisdictional facili-
ties being disposed of, the entity(s) disposing
of the facilities, the entity(s) acquiring/leas-
ing the facilities and (briefly) how the dis-
position will be accomplished (e.g., by stock
transfer or a cash sale)]. [If the disposition of
jurisdictional facilities is directly related to
the disposition of generation assets, identify
those generation assets and their total
nameplate generation capacity in
Megawatts. If authorization is needed for
both the sale and the purchase of the juris-
dictional facilities, this should be clearly
stated in this paragraph of the notice. If the
application involves a merger, the applicant
should clearly indicate this in the draft no-
tice. If the application contained a request
for privileged treatment by the Commission,
state this fact in this paragraph of the no-
tice.]

Any person desiring to be heard or to pro-
test such filing should file a motion to inter-
vene or protest with the Federal Energy Reg-
ulatory Commission, 888 First Street, NE.,
Washington, DC 20426, in accordance with
Rules 211 and 214 of the Commission’s Rules
of Practice and Procedure (18 CFR 385.211
and 385.214). All such motions and protests
should be filed on or before lllll. Pro-
tests will be considered by the Commission
to determine the appropriate action to be
taken, but will not serve to make protes-
tants parties to the proceedings. Any person
wishing to become a party must file a mo-
tion to intervene. Copies of this filing are on
file with the Commission and are available
for public inspection. This filing may also be
viewed on the Internet at http://
www.ferc.fed.us/online/rims.htm (call 202–
208–2222 for assistance).

Secretary

The Commission may require the ap-
plicant to give such local notice by
publication as the Commission in its
discretion may deem proper.

§ 33.7 Verification.

The original application must be
signed by a person or persons having
authority with respect thereto and
having knowledge of the matters there-
in set forth, and must be verified under
oath.

§ 33.8 Number of copies.

An original and eight copies of the
application under this part must be
submitted. If the applicant submits a
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